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THE CORONATION CASES—II 


O far we have considered only those Coronation Cases within 
S Group I of the classification given in the previous article.1 

It is now time to consider those falling within Group II. 
These were cases in which an action had been brought by one 
party claiming the return of money paid on the ground that, as 
: performance by the other party had become impossible, there 
had been a total failure of consideration for the payment made. 
The principal case of the group is Chandler v. Webster (1904).? 
In that case the plaintiff had agreed to hire a room from the 
defendant for the sum of {141 in order to view the Coronation 
procession. He had paid {100 and was due to pay the balance 
when it was announced that the Coronation procession was can- 
celled. The plaintiff brought an action for moneys had and received 
claiming the return of the £100 on the ground that the considera- 
tion for the payment had wholly failed. The Court of Appeal 
(Collins, M.R., Romer and Mathew, L.JJ.) held that not only 
could the plaintiff not obtain a refund of the £100, but he was 
bound to pay the balance of £41. 

In reaching this conclusion the Court followed the reasoning 
of two earlier Coronation Cases in which similar decisions had 
been given. In Blakeley v. Muller & Co.,3 a Divisional Court 
consisting of Lord Alverstone, C.J., Wills and Channell, JJ., had 


1 (1941) 4 Modern Law Review, 241 at 245. 

? [1904] 1 K.B. 493. 

3 [1903] 2 K.B. 760, n. See also Krell v. Henry, [1903] 2 K.B., 740, where, 
in view of Blakeley v. Muller & Co., the hirer of the rooms abandoned a counter- 
claim for the return of a deposit. 
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held that a person who had paid for seats on a stand from which 
a view of-the procession was to have been obtained could not 
recover his money when the procession was cancelled. This 
decision had been approved and its reasoning applied in Civil : 
Service Co-Op. Socy. v. General Steam Navigation Co.,4 where the 

Court of Appeal (Lord Halsbury, L.C., Lord Alverstone, C.J., and 

Cozens-Hardy, L.J.) held that £1,500 paid for the hire of a ship 

to see the Naval Review could not be recovered when the Review. 
was cancelled. 

These decisions established a rule of English law which is 
generally acknowledged to be unjust. Its abolition has been 
recommended by the Law Revision Committee,® but their Report 
has not yet been acted upon, and notwithstanding the labours of 
the Committee there is still room for an inquiry into the authority 
and scope of the rule. i 

That it was not beyond the power of the common law to deal 
with the situation when Chandler v. Webster came before the 
Courts is plain from the earlier case of Knowles v. Bovill® In this 
case, which was mentioned in the previous article,” it was held 
that a person who had paid {150 for the use of a patent which 
the patentee was about to take out could recover the {150 in 
an action for moneys had and received when the patentee died 
before making the application for the patent. The Court of 
Exchequer (Martin, Bramwell, Pigott and Cleasby, BB.) held 
unanimously that the plaintiff could recover on the ground that 
the consideration had totally failed. Bramwell, B., added, “Can 
anything be more obviously just and reasonable? Why should 
the contractor’s death be a benefit to his estate, and inflict a loss 
on the other party? "? 

It is noteworthy that this case was decided in 1870 and that 
both Taylor v. Caldwell and Appleby v. Myers (which will be ` 
mentioned shortly) were cited in argument. The Court of Ex- 
chequer found nothing in those cases to preclude recovery by the 





* [r903] 2 K.B. 756. In this case, however, as in Lumsden v. Barton & Co. 
(1902), 19 T.L.R. 53, it is possible to contend that there was no total failure of 
consideration, for the defendants had sustained a detriment in partial per- 
formance of the contract; but the law relating to partial failure of consideration 
is in a state of obscurity. See Glanville Williams, “ Partial Performance of Entire 
Contracts,” to be published shortly in the Law Quarterly Review. 

5 Seventh Interim Report, Cmd. 6009 of 1939. 

* (1870) 22 L.T. 70. Cp. Scurfield v. Gowland (1805), 6 East 241. 

7 (1941) 4 Modern Law Review, at 247. 

* [t may be mentioned that while this particular remedy is one belonging 
peculiarly to the common law, the underlying principle is the same as that on 
which recovery is based in the Civil law. Cp. per Lord President Inglis in Watson 
v. Shankland (1871), 10 M. 142 at 152. See also Law Revision Committee's 
Report (cit. sup.), Appendix A. 

° 22 L.T., at 71. 
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plaintiff in the case then before the Court. Baron Martin stated 
the ground of recovery in the following words— 


“In cases of the total failure of consideration for a simple 
contract it (the law) implies a contract tó repay the money 
which has been paid for the consideration that has so failed.’”’1° 


It is submitted that this passage states the true basis of 
recovery in English law. A word of explanation must be said, 
however, with regard to one reference in it. Baron Martin men- 
tions that the right to recover where there is a total failure of 
consideration is based on.a contract implied by law. It is of the 
utmost importance that this reference should not be misunder- 
stood. The obligation that is here referred to is not a contractual 
obligation. It is an obligation which is better understood if it 
is designated quasi-contractual. The notion of a contract implied 
by law is a legal fiction which was adopted when the action of 
indebitatus assumpsit (of which the action for moneys had and 
received is but one form) was first extended as a remedy in the 
case of quasi-contracts.!! This particular fiction was adopted 
over a century and a half before Taylor v. Caldwell and has no 
connection with the fiction in that case. The mischief which is 
caused by retaining fictions long after they have served their 
original purpose is nowhere better illustrated than in the cases 
which we are here considering, in which the true principles under- 
lying two fictions have become thoroughly misunderstood. 

. It may be mentioned that although Knowles v. Bovill was 
referred to in argument, all reference to this case was omitted 
from the judgments delivered in Chandler v. Webster. In the two 
earlier Coronation Cases of Blakeley v. Muller & Co. and Civil 
Service Co-op. Socy. v. General Steam Navigation Co. it appears 
that Knowles v. Bovill was not cited. 

There were some other trends of authority before the Corona- 
tion Cases. In Rugg v. Minett (1809)? a quantity of turpentine, 
which had been sold, was destroyed by fire, without fault of the 
vendor, before delivery. The price had been paid. It was held 
that the vendor was bound to refund the price of all those lots 
in which the property had not passed; but was entitled to retain 
without deduction the price of those lots in which the property 
had passed, though they were not delivered. We shall return 
later to the survival of this rule in the law of sale of goods. 

On the other hand a special rule had grown up for prepaid 


10 Loc. cit. 
11 See Winfield, Province of the Law of Tort, p. 125. 
12 11 East 210. 
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freight which was out of harmony with the rest of the law relating 
to failure of consideration. Where freight is payable at the con- 
clusion of a voyage and the vessel fails to complete the voyage 
- owing to impossibility, the shipowner cannot claim the freight." 
Yet the rule is that if the freight has been prepaid, no part of it 
can be recovered. This rule, which would cause hardship if it were 
not for the practice of insurance," is out of harmony (it would 
seem, needlessly) with the rule of Continental law; and in fact 
it obtained its direction from a decision of Lord Ellenborough's,! 
who is known to have had a “dislike of foreign laws."!" His 
decision. was consistently followed throughout the first three- 
quarters of the nineteenth century, at the end of which time the 
weight of authority had become too great for the law to be 
altered by judicial decision, although there has been a striking 
criticism of the rule by Lord Chief Justice Cockburn.* 

Before the effect of this last rule upon the general law of quasi- . 
contract can be assessed, two matters must be observed. (r) 
There is no need to extend the rule beyond the carriage of goods 
by sea. It is suggested in Scrutton on Charterparties® that the 
rule arose from the long voyages of the East India Trade, and it 
may fairly be regarded as exceptional. But even if it be thought 
to be applicable outside the law of carriage by sea, one other 
limiting factor must be noticed. This is that (2) the rule appar- 
ently does not apply if performance has never been commenced.?? 
A similar distinction was drawn in a case at nist prius?! where 
passage-money?? for a voyage from London to the West Indies 
was paid in London. before the commencement of the voyage. 
The passenger put his luggage aboard in the Thames, meaning 


18 For a general discussion of this branch of the law see Williams, of. cit. 
supra, n. 4. 

1* For the practice of insurance see per Brett, J., in Allison v. Bristol Marine 
Insurance Co. (1876), L.R. 1 App. Cas. 209, at 223. 

1$ All the nations of the trading world, with the exception of England, 
concur in holding that an advance of freight by the charteyers for ship's disburse- 
ments at the port of loading, in terms of an obligation to that effect in a charter- 
party, is, in the event of a loss of the ship and cargo, recoverable by the char- 
terers from the owners, unless the parties contract expressly or by clear implica-. 
tion that it shall not be recoverable:'" per Lord President Inglis in Watson v. 
Shankland (1871), 10 M. 142, at 151; per Cockburn, C.J., in Byrne v. Schiller 
(1871), L.R. 6 Ex. 319, at 326; per Lord Shaw in Cantzare San Rocco v. Clyde 
Shipbuilding and Engineering Co., [1924] A.C. 226, at 257. 

38 De Silvale v. Kendall (1815), 4 M. & S. 37. But there was some previous 
authority: see Law Revision Committee's Report (cit. sup.), Appendix B. 

1” Campbell, Lives of the Chief Justices, Vol. 3, p. 236. 

18 Byrne v. Schiller (1871), L.R. 6 Ex. 319, at 326. 

1? rath ed., p. 400, n. (2). 

20 Cp. per James, L.J., in Ex p. Nyholm, Re Child (1873), 29 L.T. 634, and 
Scrutton, Charterparties, 14th ed., p. 400. 

21 Gillan v. Simpkin (1815), 4. Camp. 241. 

: 22 On the question whether passage-money is freight see Abbott, Merchant 

Ships, 14th ed., pp. 662-3. 
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himself to embark at Portsmouth. The ship was lost in going 
round to Portsmouth. It was proved in evidence that in West 
India voyages the passage money was by custom paid before the 
voyage commenced, and that it apparently was not returned 
although the voyage was defeated. On this evidence, Gibbs, 
C.J., directed the jury (a) that if, with respect to this passenger, 
the voyage was to commence from London, the passage money 
could not be recovered. On the other hand (b) if the ship was 
lost before the commencement of the voyage for which these 
parties had contracted (i.e. if the voyage was to commence from 
Portsmouth), the money paid by anticipation must be returned. 
In other words, the stipulation for prepayment (implied by cus- 
tom) is read as shifting the risk of the voyage provided that the 
voyage is commenced, but if the voyage is not commenced the 
ordinary rule as to total failure of consideration applies. 

One other series of cases may be referred to here—those 
turning on articles of clerkship or indentures of apprenticeship. 
At one time there was abundance of authority for saying that 
where a premium was paid for such articles or indentures, and 
the master died? or became bankrupt% or misbehaved% within 
the term of the clerkship or apprenticeship, the Court of Chancery 
would decree the return of the premium or part of it. These 
cases are still law in so far as there is a breach of contract by the 
master, as where he misbehaves; and the bankruptcy of the 
master is now regulated in the same way by statute. But as 
regards the death of the master the law has changed. The present 
rule is that no part of the premium is returnable, for the reason 
that there is no breach of contract by the master and but a partial 


23 Soam v. Bowden (1678), Rep. t. Finch 396 (apprenticeship for seven years; 
master died after two years, having employed the apprentice only in some 
inferior affairs; whole of premium decreed to be returned); Newton v. Rowse 
(1687), 1 Vern. 460 (virtually a total failure of consideration owing to death of 
master; court decreed restitution of the whole fee notwithstanding an agree- 
ment providing only for the return of half); Hirst v. Tolson (1854), 2 Mac. & G. 
134; per Romilly, M.R., in Webb v. England (1860), 29 Beav., at 55. 


94 Ez p. Sandby (1745), 1 Atk. 149. 


35 Lockley v. Eldridge (1674), Rep. t. Finch 124; Therman v. Abell (1688), 
29 Beav. 55. 


26 Aliter if there is a termination by agreement (Hale v. Webb (1786), 2 Bro. 
C.C. 78) or by the apprentice running away (Cuff v. Brown (1818), 5 Price 297); 
but even here it was held that the Court—even the Court of King's Bench— 
might order a solicitor to return part of the premium, in virtue of its jurisdiction 
over its own officer: Ex p. Prankerd (1819), 3 B. & A. 257. 


27 Bankruptcy Act, 1914, s. 34: either the bankrupt or the apprentice (or 
clerk), may give notice in writing to the trustee electing to treat the indenture 
(or articles) as discharged by the bankruptcy, and such part of the premium as 
is reasonable in the circumstances is repayable to the apprentice as a preferential 
claim. Alternatively there may be a transfer of his indenture to some other 
person. 
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failure of consideration.? So also if it is the apprentice who dies.?9 
The reason advanced, that there is but a partial failure of con- 
sideration, does not seem to be altogether consistent with the 
rule that a partial failure of an entire consideration is a total 
failure of consideration? Perhaps the explanation is that this 
latter rule applies only where the discharge of an executory 
obligation is in question, and not where it is sought to recover 
money paid. But however this may be, the reason suffices to 
distinguish these cases from Chandler v. Webster, for in the latter 
case there was no question of part performance of the contract 
by the defendant. It is submitted that if in the apprenticeship 
cases there had been literally a total failure of consideration, as 
if the death had occurred before the term commenced, there 
could have been no argument against the right to recover. It is 
the same distinction as we found in the law of prepaid . 
freight. 

A similar question to that raised in the apprenticeship cases 
occurs where a partnership is prematurely dissolved and one 
partner seeks to recover the whole or part of a premium that he 
has paid for admission into the firm. In certain cases of this sort 
the Court has now a statutory power to order the return of the 
whole or part of the premium.*! 

Let us turn now to the reasoning upon which recovery was 
refused in the Coronation Cases. Three principal reasons were 


28 Whincup v. Hughes (1871), L.R. 6 C.P. 78; Ferns v. Carr (1885), 28 Ch. D. 
409; Learoyd v. Brook, [1891] x Q.B. 431. In addition to the fact that the failure 
of consideration was only partial, three reasons were advanced for the decision 
in Whincup v. Hughes. (1) "The person receiving the premium naturally Er ‘ 
that it becomes his property to be dealt with as he pleases” (Bovill, C.J.); 
"had probably spent [the money] long before his death without ever ee 
plating the necessity of refunding it" (Willes, J.). To this three answers may be 
made. (a) In view of the decision in Hirst v. Tolson (supra) the master ought to 
have been aware of the possibility that he or his estate might be legally bound 
to restore part of the premium. (b) Even if there had been no previous decision 
on the point, the hardship to the defendant would only have been that which is 
incidental to all judicial law-making, which is always retrospective. (c) More 
` specifically, the hardship to the defendant would only have been that which is 
possible in any case where money is decreed to be restored upon a failure of 
consideration (there might, for example, have been the same hardship in Rowland 
v. Divall, [1923) 2 K.B. 500). (2) As the parties had not expressly provided for 
the contingency of death, no contract for return of part of the premium could 
be implied (Montague Smith, L.J.) This argument again proves too much, for 
it would deny the action even in a case of total failure of consideration. Recovery 
in quasi-contract does not depend upon the intention of the parties. (3) It would 
be almost impossible to estimate the exact sum to be returned (Montague Smith, 
L.J.). Yet the Court does not feel this difficulty when assessing the amount 
due on a quaniwm meruit or quantum valebant. 

2 Re Thompson (1848), 1 Exch. 864. In Scotland an illogical distinction is 
drawn: see Gloag on Contract, 2nd ed., p. 58. 

30 See Williams, op. cit. supra, n. 4. 

31 Partnership Act, 1890, s. 40; see thereon Lindley, Partnership, 10th ed. 
pp. 684-90, and cases in English and Empire Digest, Vol. 36, pp. 508-11. 
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stated by Wills, J., in Blakeley v. Muller & Co. and by Collins, 
M.R., in Chandler v. Webster.3 

One reason given was the difficulty of constructing a hypo- 
thetical contract by supposing what the parties would have arrived 
at if they had contemplated the possibility of what was going to 
happen. This, be it observed, is not the “contract implied by 
law" which Baron Martin mentioned in Knowles v. Bovill. It is 
a suppositious extension of the principle of Taylor v. Caldwell,™ 
by which a positive term allowing recovery was to be added to 
the negative termi dissolving the contract, the whole to be im- 
puted to the intentions of the parties. This highly artificial process 
was declared by Wills, J., to be ‘‘very unsatisfactory.” There 
is not the slightest doubt of this, and if the only ground upon 
which recovery could be based was the fictitious implication of a 
term of this sort, this reason might well have been conclusive. 
But, with the greatest respect, we submit that such a process was 
wholly unnecessary. The supposition that recovery could be had 
only if such a hypothetical term could be constructed was based 
on the assumption that the principle involved was the principle 
of Taylor v. Caldwell. With great respect we submit that the 
principle of Taylor v. Caldwell had nothing to do with the matter 
_ of recovery, which should have rested on the ordinary principle 
of failure of consideration. 

The second reason given was that recovery was precluded by 
the decision in Appleby v. Myers (1867). But all that Appleby 
v. Myers decided was that on the facts of that case the plaintiffs, 
who were unable to complete a contract to erect machinery on 
the premises of the other contracting party, owing to an outbreak 
of fire on those premises, were not entitled to sue in respect of 
the part of the work that they had performed before the fire. 
The decision does not, as was supposed in the Coronation Cases,* 
rest on a “rights accrued” doctrine. It merely follows a line of 
authority to the effect that an entire contract cannot be appor- 
tioned, and that, generally speaking, there can be no recovery on 
a quantum meruit where an entire contract is not fully performed." 

33 [1903] 2 K.B. 760 (n.). 

33 [1904] 1 K.B. at 499-501. One other reason for the refusal of recovery 
has recently been advanced, namely that it is merely an application of Serjeant 
Williams's first rule in the notes to Pordage v. Cole, x Wms. Saund. 319; see 
H. W. R. Wade in (1940) 56 L.Q.R. at 543-5. The fallacy involved in this 
suggestion has been considered elsewhere (Williams in McElroy, Impossibility 
of Performance, Chapter IV). 

34 (1863) 3 B. & S. 826. 

æ L.R. 2 C.P. 651. 


5 
36 Blakeley v. Muller, the Civil Service Co-op. Soc. Case, and Chandler v. 
Webster. 7 


3? See Williams, op. cit. supra, n. 4, where the question is discussed whether 
the decision depends on the particular wording of the contract. 
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In the whole of the Court’s judgment (delivered by Blackburn, 
J.) there are only two references to the principle of Taylor v. 
Caldwell, and both of them appear to have been misunderstood 
in the Coronation Cases. One of them runs as follows— 

“ As it is, they [the plaintiffs] are, according to the principle 
laid down in Taylor v. Caldwell, excused from completing the 
work; but they are not therefore entitled to any compensation 
for what they have done, but which has, without any fault of 
the defendant, perished.” 


The plaintiffs had contended that they were entitled to recover 
because they had not been guilty of any breach. All that the 
above sentence says is that the mere fact that under Taylor v. 
Caldwell they (the plaintiffs) were excused did not give them a 
right of action on a quantum meruit. 

The other passage in Appleby v. Myers that was evidently 
misunderstood in the Coronation Cases is this— 


“We think that where, as in the present case, the premises 
are destroyed without fault on either side, it is a misfortune 
equally affecting both parties; excusing both from further 
performance of the contract, but giving a cause of action to 
neither.'9? 


In order to understand this sentence reference must be made 
to its context. Blackburn, J., is saying that just as (under the 
rule in Taylor v. Caldwell) the plaintiffs would not have been 
liable in damages for not completing the work, so (under the same 
rule) the defendants were not liable in damages for not continuing 
to provide the premises. ''If, by any default on the part of the 
defendant, his premises were rendered unfit to receive the work, 
the plaintiffs would have had the option to sue thé defendant - 
for this default, or to treat the contract as rescinded, and sue on 
a quantum meruit, But as the defendants were not in default, 
the option to sue on a quantum meruit did not exist. This is a 
rule confined to the remedy of quantum meruit, and has nothing 
to do with the action to recover money paid on a consideration 
that has failed. ; 

It may be.added here that in Krell v. Henry, Vaughan 
Williams, L.J., vouched another authority for the "'rights 
accrued” theory, namely the case of Stubbs v. Holywell Ry. Co. 
(1867).:1 The error involved in this interpretation of Stubbs’s 


38 At p. 660 (italics ours). 
3 At p. 659. 

“© [1903] 2 K.B. ate at 754. 
41 L.R. 2 Ex. 311 
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. Case has already been exposed by Professor Buckland," and need 
‘not be further considered. 

The third reason was that the doctrine of failure of considera- 
tion did not apply. because the contract was not avoided ab 
initio. If, however, the argument in the previous article is well 
founded, this is not the proper way to look at the matter. The 
true proposition is not that the doctrine of failure of considera- 
tion does not apply because the contract is not avoided ab initio; 

_ it is that the contract is avoided ab initio because the doctrine 

of failure of consideration applies. The plaintiff in Chandler v. 
Webster suffered a failure of the consideration for his promise, 
and that failure was enough to dispose of the binding force of his 
promise without any need for resort to a doctrine of implied 
condition. It is submitted that the only possible result of this 
way of looking at the matter is that the plaintiff's obligation 
became void ab initio. : 

' "The present authority of the rule embodied in Chandler v. 
Webster may now be considered. Courts of first instance and the 
Court of Appeal have held themselves bound to follow the rule,“ 
though its hardship has been acknowledged judicially on nearly 
` every occasion when it has been applied. As for the House of 

Lords, it has had two opportunities to consider the rule. The 
first was in.the French Marine Case (1921),® a decision frequently 
forgotten in discussions of Chandler v. Webster. Here some noble 
. and learned lords approved the rule, but whether as ratio decidendi 


1? (1933) 46 Harvard Law Review, at 1289, 1291. 

43 We are not here concerned with the question whether the failure of con- 
“sideration operates automatically or simply gives an election to avoid. See on 
this question McElroy, Impossibility of Performance, pp. 96-8, 228-31. 

A fourth reason for refusing recovery was given by Collins, M.R., in Chandler 
v. Webster (at p. 499). "The rule . . . is, I think, to some extent, an arbitrary 
one, the reason for its adoption being that it is really impossible in such cases 
to work out with any certainty what the rights of the parties in the event which 
happened should be. Time has elapsed and the position of the parties may have 


` *more or less altered and it is impossible to adjust or ascertain the rights of the 


parties with exactitude.” This reason drew from a distinguished Scottish judge a 
trenchant criticism of the rule itself: Lord Shaw in the Cantiare San Rocco 
Case, [1924] A.C. 226, at 258, 259-60. 

“44 Lloyd Royal Belge S.A. v. Stathatos (1917), 34 T.L.R. 70; Russkoe v. Stirk - 
(1922), 10 L.L.L.R. 214; Graves v. Cohen (1930), 46 T.L.R. 121 (where, notwith- 
standing the remarks of the learned judge, there was no impossibility in the 
. payment of the money demanded by the plaintiff); Fibrosa Soc. Anon. v. Fair- 
„bairn, etc., Lid., [1941] 2 All E.R. 300. 

On the other hand in Anglo-Northern Trading Co., Lid. v. Emlyn Jones, 
' [1917] 2 K.B. 78, affd. [1918] 1 K.B. 372, where frustration occurred in the middle 
of a time charterparty, Bailhache, J., and the C.A. upheld (without discussion 
of this: particular question) an alternative award of an arbitrator whereby part 
of hire paid in advance before tbe frustration was declared to be repayable to 
the charterers. 

15 See, e.g., the observations of Atkin, J. (as he then was), in the Lloyd Royal 
Belge Case, 33 T.L.R. at 392, and of the same learned judge in the C.A. in Russkoe 
v. Stirk (above). 

48 French Marine v. Compagnie Napolitaine, [1921] 2 A.C. 494. 
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or as obiter dictum is not certain. The second was in the case of 
Cantiare San Rocco v. Clyde Shipbuilding Co. (1924),*” where some 
of the speeches quite clearly disapproved it, but only by way of 
obiter dictum. 

The important question is whether the approval given to the 
rule in the French Marine Case is so clearly part of the ratio 
decidendi that it would be binding upon the House in a future 
case in which the issue is raised afresh. In order to determine 
this question it will be necessary to discuss the case in some detail. 

The short facts were as follows. A time charterparty provided, 
by Clause 5 thereof, for payment of a fixed hire per month and 
pro vata for any fractional part of a month until redelivery to 
the owners, payment to be made monthly in advance. The char- 
terers were empowered to complete any voyage that was uncom- 
pleted at the expiry of the charter term. Provision was made for 
cesser of the hire in the event of a breakdown of machinery or of 
the steamer being lost or missing. At the end of the charter term 
the vessel was still on a voyage, so that in accordance with the 
charterparty the term was extended; and she was requisitioned 
by the Shipping Controller before the voyage was completed. 
The matter came before the Courts on a question from an umpire, 
namely whether at the end of the term originally fixed in the char- 
terparty the charterers, not being then ready to redeliver the 
vessel, ought to have paid a further month’s hire in advance. It 
was held without dissent on the construction of the charterparty 
that such hire ought to have been paid. Strictly speaking this 
should have been the end of the case, but the noble and learned 
lords went on to express opinions on the further question whether, 
if the month’s hire had been paid, a proportionate part of it 
would have been returnable in respect of the part of the month 
that remained after the Government requisition—and conse- 
quently whether, the money not having been paid, the charterers 
were now liable to pay not the whole but simply the fractional 
part. On this it was held by a majority of the House (perhaps 
obiter) that the whole and not simply a fractional part was payable. 

Lord Dunedin, who confessed to finding the question one of 
great difficulty, rested his opinion on the fact that, in his view, 
there was no redelivery within the meaning of the charter, and 
consequently that there was no contractual provision for cessa- 
tion of hire. Hire admittedly ceased by operation of law, but this 
did not affect accrued rights. ‘‘The Coronation Cases here come 
to be in point.'4$ 


47 [1924] A.C. 226. : 
88 At p. 514. &346. 6b 
Wi? 
VO 


_THE CORONATION CASES—II ET 


Lord Sumner subjected the charterparty to a penetrating 
analysis, concluded that the event that had happened was not 
provided for in it, and thus again applied the Coronation Cases.*? 
But in addition to relying on the authority of these cases, Lord 
. Sumner made two points. First, in the instant case there was 
but a partial failure of consideration “for which in law no pro 
rata repayment could be claimed.’’® (It follows that the decision 
in the instant case can be upheld even though Chandler v. Webster 
. be disapproved, for in Chandler v. Webster there was, it is sub- 
mitted, a total failure of consideration. Second, any quasi- 
contractual right of abatement pro raía*! in the event that had 
happened was excluded by the construction of the charterparty. 
In coming to this conclusion Lord Sumner seems to have been 
moved by three considerations, but not one of them is very satis- 
‘factory. They were as follows. (a) The charterparty expressly 
` provided for abatement ro vata in certain events (not this one) and 
expressum facit cessare tacitum.? It may be questioned, however, 
whether this maxim has weight where the event that has hap- 
„pened was unforeseen.9 (b) Lord Sumner seems to have read the 
stipulation for prepayment as amounting in law to a partial 
shifting of the risk. “It is no doubt true," he said, "that the 
object. of payment in advance is to secure the chartered owner in 
dealing with a foreigner, but that is no measure of the meaning 
of the stipulation which requires it.” With. the. greatest respect 
it is submitted that the ‘ ‘meaning’ "gt Such A. stipuk tion is no 
more than that the money shallsbe: paid adva andes *Xhere is 
_ nothing in it to vary the ordi fi principis basis Kractual 

liability. (c) To give effec Eo ^ Ms «gnat erer s psi would 
*ro«euirip 
S 











mean that the owner would; etre 
the advantage of having thesyegse 3 
respect, there seems to be a 138g ‘ ac this argument 
also. The argument could perhaps be "used "to support the pro- 
.' position that the obligation of the charterer ought not to be dis- 
. charged by the requisition of the vessel. But granted that the 
obligation of the charterer is discharged by the requisition of the 


“ At p. 519. LP2) E, d 

50 At pp. 517, 519-20. i 

*1 I.e., more exactly, a quasi-contractual right to recover money overpaid, 
which can be used as à partial set-off in an action by the ‘chartered owners for 
the sum agreed to be prepaid. 

52 At p. 517. 

53 Cp. the words of Lord Sumner himself at p. 519: “. . . the obligatory 
directions of the Shipping Controller, for which unexpected event this pre-war 
form of charter made no provision." On the scope of the maxim see Beal, 
` Cardinal Rules of Legal Interpretation, 3rd ed., pp. 84-5, and Maxwell, Interpreta- 
tion of Statutes, 8th ed., p. 272. 

5t At p. 519. 

55 At p. 520. ERA LAW CAMPS 
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"vessel (which rule Lord Sumner accepted), the argument does ape? 
‘give a reason why the rights of the parties should be affected by - 
the-stipulation for payment in advance. Perhaps an illustration - 


. will make this clearer. Suppose that the Governinent requisi- , 


tion had occurred at the end of one of the months of the hiring 


(before the commencement of the-next month), in such circum-" 


stances as to discharge the obligation of the charterer. In that ~ 


case no further sum would have been payable by the charterer, . 


and still the owner would have lost the advantage of having the ' 


vessel brought-home. It may be reasonable in such a case to 


^ make the owner an allowance for the loss of this advantage, but ` 
‘the allowance should be made whether or not hire is paid or - 


payable in advance ; and in any case the matter is not an adequate 
reason for denying to the charterer altogether the ordinary . 
_remedies in quasi-contract. 
The speech of Lord Parmoor followed similar lines to that of 
Lord Dunedin, holding that the charterparty did not cover the 
` contingency and that Chandler v. Webster applied." 
| Turning. to the views of the dissentients, Viscount Finlay was 
of opinion that the charterparty by the general wording of Cláuse 
_ 5. provided for pro rata abatement even in the event that had. 
` happened. He did not express disapproval of Chandler v. Webster, 
but distinguished it on the ground that in it there was no con- 
tractual provision for return Lord Wrenbury took the more . 
interesting view that hire is, prima facie, a payment made for 
user, and that there was nothing in the charterparty to displace ` 
this presumption. He added that as the charterparty contem- 
plated the páyment of fractional:sums for periods less than a. 


* , month, there was nothing.to prevent the House from giving effect: 


to the partial failure of consideration. 
It is perhaps the merest technicality to say of all these care- 


-~ fully-considered: opinions that they were obiter dicta, for the- H 


reason that they went beyond the limits of the question addressed - 


‘to the Court by the umpire. At the same time this fact does 


perhaps give the House some opportunity. to review the matter 


if the question should again come before it, and in the Cantiare | f 


. San Rocco Case (which was an appeal from the Scottish Court of 


Session) the noble and learned lords who then composed the ` 


House certainly seemed to consider themselves free to do so. 


. — Lord Birkenhead said: “The done is as to the làw of scotland: 


5 At p. 523. 

57° At p. 510 f 2 

8$ This view, although, seemingly, walli in accord with principle, was rejected- 
both by Lord Dunedin (at p. 514) and by Lord Sumner (at p. 521). . See generally: 
Williams in McElroy, op. cit., pp. 102-7. 
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‘and I desire to say nothing which may in any way fetter opinion 
if those [the English] authorities hereafter come to be reviewed 
‘by this House, for none of them is binding upon your Lordships.''59 
- Among the English authorities cited to the House had been Lord 
Parmoor's statement of the rule in Chandler v. Webster in the 
‘French Marine Case. Of this statement Viscount Finlay said in 
the instant case that it formed no part of the judgment of the 
Lords,® but he did not explain why not, nor did he refer to the 
other approvals of the principle of Chandler v. Webster that were 
voiced in the French Marine Case. It seems that by the date of 
the Cantiare San Rocco Case, Viscount Finlay was ready to chal- 
` lenge the decision in Chandler v. Webster, for after referring to 
it and the other Coronation Cases he remarked that “questions 
have been raised as to some of these cases into which it would be 
out of place at present to enter." Lord Shaw was bolder, and 
denounced the English rule (“the ‘something for nothing’ 
doctrine”) in no uncertain language. He also quoted a remark 
. of Pollock® expressing the opinion that the House of Lords could 
reverse it.9? : 
To sum up the argument so far, it is submitted that Chandler 
., V. Webster was wrongly decided because there was in that case 
_ a total failure of consideration, and that the House of Lords, if 
it feels sufficiently strongly about the matter, still has the power 
- to overrule it. But even if the authority of the case must now 


. | be'accepted, there remain six cases in which money paid in 


advance can still be recovered on a total failure of consideration. 
These are as follows— 


I. WHERE THERE IS NO STIPULATION FOR PAYMENT 
f IN ADVANCE 


In Chandler v. Webster there was an express stipulation for 
" payment in advance, and so long as the decision stands we must, 
presumably, assume that such a stipulation is evidence of an inten- 
- tion to shift the risk of impossibility of performance—however 
. unreasonable this interpretation may seem. The necessary result 
of the rule is the "rights accrued" doctrine, whereby if there is 
an agreement for prepayment and the money is not actually paid, 
^08 At Pp. 233. 

99 At p.241. i 

*1 Contract, 8th ed. (1911), p. 440. This remark was, of course, written before 
the decision in the French Marine Case. 


ws 1, But it may be added that in the Constantine Line Case, [1941] 2 All E.R. 
“at 187, Lord Wright in a very casual obiter dictum approved the “accrued rights” 
tule. ; 
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“it can be retovered from the party in default even xi the im- 
- „possibility occurs. This was in fact the decision in Chandler v.- 
Webster. 

But if money is paid in advance simply fortuitously, because 


it has to be paid at some time, it is submitted that it Should be Pi 
‘recoverable on a failure of consideration. There is not a single ` 


reason for denying recovery, and the case is not covered by the 
. authority of Chandler v. Webster. 


II. WHERE GOODS THAT ARE THE.SUBJECT OF A CONTRACT 
OF SALE PERISH BEFORE THE Risk PASSES I 


The rule in Rugg v. Minett, whereby if goods agreed to je ] 
. sold are destroyed before the risk® passes, money paid in advance : 


. must be refunded, is still the law. The wide scope of this rule 


should be noticed. (a) It applies even though the goods at the -` 

time of the contract of sale were “specific” within s. 7 of the - 
` Sale of Goods Act,® so that the seller was not liable for the non- . . 
> delivery. Moreover, (b) the rule applies even though there was an - 


express stipulation for payment in advance: In both Ragg. v. 


Minett and Logan v. Le Mesurter*’ (which followed it) there was .' 


such an express stipulation, and yet the money paid was held to 


be returnable. Thus in this case the stipulation is not treated as: 


evidence of an intention to shift the risk, and it is submitted that 
this is right. Finally, (c) there is no reason.why the rule should 


be confined to physical destruction of the goods. In Logan’s Case S 


jt was applied to a case where a raft of timber was lost by being 
broken up in a violent storm, and it should apply equally to a 


‘case where goods constructively perish by being requisitioned for ` 


Government purtposes,® or to a case where goods fail to come-into 


~ 


: existence. The wording of s. 20 of the Sale of Goods Act, which . ; 


@ Professor Buckland in (1933) 46 Harvard Law Review at 1295 criticises 


- the logic of the rule as usually stated. “The two propositions, that further ' 
performance cannot be claimed and that rights which have already accrued will , ` 


not be disturbed, appear to be in fact inconsistent. If payment of the money 


is not further performance, it can hardly be performance at all, for it certainly. à 
is not performance already made.’’ This is, of course, true, but what is meant . 
. by the statement of the rule is that further performance cannot be claimed <` 


except to the extent that money stipulated for prepayment has not been paid. 


. A party who is in default under the contract cannot be allowed to gain am 


advantage gn that default. 
9 Supra. p. 3 


` 


$5 "The risk of destruction by inevitable accident passes with the property.. 


unless there is a contrary intention: S.G.A., s. 20. 
** For the relation between this section and s. 20 see Williams in McElroy, 
op. cit., p. 27. 
$7 (1847) 6 Moo. P.C. 116. 
e Asin Re Shipton, Anderson & Co. and Harrison.Bros., [1915] 3 K.B. 678. 
* Asin Howell v. Coupland (1874), L.R. 9 Q.B. 462. "our 


4 








haa heut the. ule that undas may be edd aby one ` 
Oti Spari. delicto, and also thé rule.in- ‘Taylor v. Bowers’ whereby 
honey may: Be ‘recovered: “if repentahce takes: “place. before the 
-time for performance: of the’ illegal purpose.” The latter excep-- 
tio "would. no doubt be: liberally. interpreted | where the illegality 

Sübsequent- ‘to: the-contract.'In;such: a “case. if-the: party dis- 
firms ‘when’ the contract. ‘becomes aes he- e-olight t to be able t to ` 
ecovér:his- money: iei e 

low finely divided this’ ‘may be Bab a case” like “Chaser ^ vV 
bsiéy. may -be. shown by. a. hypothetical illustration, for-which 
wwe. are indebted: to. an: “arionymous:, examiner “for. the: Cambridge: 
w /Tripós. AL hires” áà-toom from:B to view a procession in the | 
ity:o of. London, -and. omakés® g “payment. in: advance. "After the- . 
tract: is made £he.Cómmon: Ceuncil of the City,- by. virtue: of 
fatufory- powers, “forbids: the: ‘letting ‘of rooms for any: “other | pur- gu 
ose. than: continuous "habitation. -Frón oñe. point of view this. ~ 













































T aylor. v..Caldivell, andit this were ‘all: A would be unable (assum- B 


om: ‘another. pait of view: “the. action_of the Common. Council.:. 
esülts in'subsequent. illegality, ‘of the: contract; and it is Sub. 
;mitted-that as.the-law: xConcerning: illegality prevails over the law 





* ‘concerning impossibility, 3 .is entitled to-recover.- 

"-SoMar we:haye spoken of cases where the act contracted to ie ee 
onè (which ‘subsequently. becomes. illegal) has: not-been performed. 
al -But_supposé-that at thé. time when the contract becomes” 
“has already’ ‘been. partly: executed: will this fact prevent: : 
reco) of money: paid? "Perliaps-as the law now stands it will, - 
i this? ^s mot- (it is: "submitted) because’ of the rule in Chaniller 
L7 Webster "for there “is ‘no need to apply that rule to-cases of ` 
ubsequent : illegality) ‘but ‘becatise. the: uum of ünsidera Han d às - 
:(1876), 1:0.B.D. 291. 7 fo Ss E: 
: Per. MacKinnon, L, Hür „Parker, Lids LA sasoi; iud 2 KB. 590. I 
2277 See also “Keener... Quasi- Contracts: (1893); Pe d. E Si 5 Woodward, Quasi- 
C racks (1913): p» 226.et seg. > 


p Winminglgn a sc Briscoe, 722); 8 "Mod, 5 Ie 
she -For:the- differences; ee bs and Vimjosstios see Willits. än- 








a: constructive ‘perishing of: the room within ‘the principle -of 5 d 


ing that" Chandler ` v. Webster i is fight) tó recover: his money. But ~- 
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only Sardi "This, however, has not jeu the Roue. adópted 
- by the Courts, which tend to confuse the results of illegality with . 


the results of impossibility." Thus in the Cantiare San Rocco 
-Case® the House of Lords assumed that the abrogation of an 
existing partly-executed contract.by the outbreak, of war (the 


: parties being divided by the linie of war) involved the application 
-in English law of Chandler v. Webster. In the same way, in the 


recent case of Fibrosa Socidté Anonyme v. Fairbairn, etc., Ltd: 


.— (1941), the Court of Appeal held that a contract for the sale of ` 
- goods c.i.f. Gdynia was “frustrated” by Gdynia becoming occu- ` 


` pied by German forces; and accordingly that on the authority of 


. . Chandler v. Webster a sum of money paid in advance was not 


recoverable. "With. deference it is suggested that although the 


dicta in the one case and the decision in the other that the . 


- money paid was not recoverable are perhaps correct as a matter 


_ of English law, the true reason would be that the failure of con: . l 


. sideration was in ‘each case only ‘partial. In a case where the 
"subsequent illegality results in a fotal failure of consideration, 
Chandler v. Webster need not be a bar to recovery. 


Another difficult question occurs with regard to foreign ile 
gality. The usual view, based on Dicey's opinion?” and the decision . 


in Ralli v. Compañia Naviera Sota y Aznar-(1920),* is that a 


l . contract is illegal by English law if it is illegal by the lex loci - 


solutionis. This view is, however, challenged by Dr. F. A. Mann, ; 
.who contends that the true rule is not one of English private 


` international law (is not, in other words, a rule that illegality by: 


_ the law of the country of performance is the same as illegality 
by English law), but is a rule, or rather two rules; of the English 


. law of contract. These two rules are as follows. (a) Where the 


2 proper law of the contract is English, English law will regard 
illegality by the lex loci solutionis as:a kind of impossibility in 
fact that discharges the contract99 This is an exception to the 


i general rule in Paradine v. Jane (8) As a matter of public policy, | 


English law may refuse to enforce a coritract if the real object 


. and intention of the partiesis to break the law of a foreign poris 


2k A recent illustration is Lord Weight" s inclusion among cases of ' ^ trustra- 
tion"' of contracts that become illegal through the outbreak of war: Constantine 
Line v. Imperial Smelting Corp., Hoan] 2 All E.R. 165 at 185; cp. ‘Viscount 


S. Maugham at 177. 


- % [1924] A.C. 226. 
7 [x941] 2 All E.R. 300... ` 
7 Conflict of Laws, 2nd ed. at p. 553 (now 5th ed. at P. 657). 
78 [1920] 2 K.B. 287. 
7? (1937), 18 British Year Book of International Law 97 at 107 et seq. 


& Cp, the American Restatement of the: Law of Coniracts, 55458, 461, which. Í 


also treats foreign illegality as impossibility i in fact. 
m Aleya 26. 
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‘thou e; pa ea a 18. go-. . 
'oriowi " thé“ contract notwithstanding the- foreign. illegality,’ Ba. y ae 
l and. ven though: tlie proper láw: of th “contract: is not. English 
“Assuming: that; Dr. "Mann: s argument i correct; a difficult. ques- 
5t «tion: may arise. if itis, ,sough ) recover money. paid in advance 
; : "under contract. that; sias 'subsequefitly-. become- illegal: by .the 
lex. loci :soliutionis: it may .be-:that,by. English.law the.rule in 
handler. Y. Webster: will apply, ‘unless the contract is illegal under 
rul (bY; int "which" ‘case: -Faylor - xi. “Bowers: may*apply.~ “But this 
assunies-that English : jaw: regülates- the question. of repayment," 
bacs will not” "necessarily ‘be -$0 oif the: “case: involves. a. foreign - 
his. ‘brings äs. s to: th fourth: expen to: the: Emus. im... 
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IV. Wain: BY THE: RULES OF. Connick ‘OF Laws THE LAW ie P unes 
REGULATING THE QUESTION | or, REPAYMENT. I$ ‘SOME SYSTEM - p i 
OTHER THAN -ENeusm. LAw, - AND THAT” ‘Syste ALLOWS . LEE. 
- RECOVERY « 2 yar : EC 


The question. which. system: , of- law: pulite, “the. matter of, 

unjustifiable- erifichient receives scant. treatinent™ in the English - Mw 

‘authorities, bút it, ‘has. been ‘fully c considered i ina léarned article, ^  « 
the. view:is advanced “(aftert a: full consideration, ofthe: 

us possibilities). that at: ought: to: "depend on the-law of the ` 

ace i "which-the payment- of money. ór the vesting .of property - . 

d ‘constitiites ‘the. -entichment. "This, foo, is ‘the’ rule, x 











Was d THERE is pe ‘SUCH EFFECT 


T ec ; in Lloyd, Roy | Belge, SA. v. Státhatos . (1z917)99- 
particularly: remarkable i in-that the Court, of Appeal. seems tö 
have:assumed’that ‘the resült reached i in’ Chandler v. Webster could 
"noty €. eversed ‘by contrary. &reerdent, fof, the reason that the. 
wholé: contract" being: avoided" 'by:exéusable ‘impossibility of :per-- 
* formance: “or ‘frustration,’ eee, clause ‘providing or; -repayment of. 
eposit - fell with, it. The flaw i in’ ‘this-réasoning is. that the entire 
‘law of. impossibility `of, ‘performance (as distinct. from the law. of- 
j subsequent: ilegality): is ‘subjec -to coñtrary agreement: ‘by the. .- 
par: ise end. it. Should" ‘be: sobuionst ‘that thé; ee may, Be apr 
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Ds per dü “parca. sin "Kléingiort, cs e Go. Ns Ungarisch, des, LINE 
ctiengesellschaft, {1939]*3 J “All: ESR) 38: at 45: 4 nc 
m Guttetidge and “Lipstein, “Conflict: of Tw" in. ines of. Viues 
Enrichment’? - (1939), 7..Cambridge-J -Law- Journal 8 On. s i 
VIE ‘Restatement of. the. Conflict “Laws, “$8452: 4 ` 
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"^ ~ subsequently illegal a “clause providing - for the repayment "of 
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? clauses’ oniy) “0 of their: ARR shall bs e in, 1. the. event of ^ 
- “impossibility | of: “performance; e. g: a clause providing for Tepay-~ 
ment.. This: common-sense view is supported by twe decisions of.’ 


the House of Lords,®*-and it is submitted that- anything to the. A 


- contrary i in the Lloyd Royal Belge. Case cannot be- supported. . 
- Illegality; however, is 'exceptional ; where a contract becomes 


-deposit.in the event of Stich: illegality: will probably fall with the : A F 


rest. of the contract,- ‘This is not to say'that the money may-not - 
‘abe recovered under some rule of law independently of the: -contract.- 


LI . VI. -WHERE LEGISLATION, so. PROVIDES - EN 


`- present moment seems to be that arising out of tlie: present war. ` 


. By the Limitation-of Supplies (Miscellaneous) . Order, S.R. & O.. 
1940, No. 874, paragraph 4, ari exception is established -both to.- 
the principle of sanctity of contract and to the-rule i in Chandler > ... 


A "from--the "Bankruptcy Áct and the Partnership. “Act Le : 
ma (already noticed*") the-only legislation. affecting ‘our topic at the .! 


. v. Webster: The Order -applies only to. contracts to- “Supply. con- >. l 


- rolled goods made before 6th June, 1940. . 


- We may add that with regard to-the Asportionment- Act, E 2d 


wr ` 3870, it. has been held. that this Act/does not. apply to allo `- 


; i recovery. of part of the rerit, etc., that has- been paid in-advanée, | 


on the ground that the Apportionment: Act was an Aét passed ` d 
-for the benefit of landlords: Ellis v. Rówbolha.9 There are nó^- ` 
< clear words.in the statute to necessitate this construction, arid in 
"Ellis v. Rowbotham the lease had been determined. owing to the. 
; tenant's. breach of.contract. If a lease comes to'an end without- ` 


ENS 


. any breach of contract ón the part of the tenant, it is difficult to < 


. see why the Court should: gò out- of- its way to limit the words of. 
- the Act. If thére were no other- authority, therefore, it might: | 
still be arguable that where-a leasé comés to: an end without ` any | 
breach of contract on the part óf the tenant, the Court ought not. 


.. to go-out of its way to limit the words of. the Act. Unfortunately 


< the ‘door is closed to this- argument by. the ‘recent’ decision. in. 
7 Hildebrand v. Lewis (1941): 9. In this case the Court of Appeal, . 


without considering. the merits of-the decision in Ellis. v.. Row-. gr 3 
~vbgtham, followed it-and applied it where a lease, came to an end -- 


Cm Eliott v. ` Crutchley” [1906] A.C. 7, 'affg. tioa] 1 KB. 565; Erench Mariné“ - 
`v. Compagnie Napolitaine, [1921] 2 A.C: 494, particularly at.pp. 512, 521,7524—5; . : 
.see also Derby v.-Humber (1867), E R. 2C.P. ud (Provision for- return ot part of. 
apprenticeship premium). - _ t E 
^ 87 “Ante, notes-27, 31. vl 


: *argument). See also Foa; Landlord and Tenani, 6th edi Pp- 113275. ~- 
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BB: [1900] 1 Q.B.-740;-cp. 16 T.L.R. 258 at 259 (per A. L.. Smith; Eg. ding - : 
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payment in advanée should not be regarded as in itself evidence 
of an intention to shift the risk. ` > EN a et 
.., The necessity for bowing to the intention of the parties puts: 
- a difficulty (which is recognised by the Committee) in the way of : 
"changing the rule relating -to advance freight. The Committee, ~~ 
`.. while recognising that this rule is -'unsatisfactory in principle,” 
'" ^ refrains: from. recommending any change in it® for the reason 
„that “the business practice of shipowners and insurers is to some . 
_extent-based on it.” -The difficulty may perhaps be shown in the .- 
"following way.” Suppose that no exception is made in the pro- 
-posed Act for advance freight, and that soon after the’ passing 
of the Act a charterparty is made in which freight is paid in. E 
advance and insured, according to the previous. custom, by the: 
. charterer. In such a case there.will be pretty strong evidence of an 
-intention to shift the risk-to the charterer in respect. of the -pay-- 
ment in advance, and this intention ought to exclude the operation - 
‘of the Act.. Therefore, in order to prevent uncertainty, it is per- 
haps desirable ‘to make an express exclusion from the Act of the. 
“rule relating to advance freight. At the same time one cannot 
help regretting the necessity: of thus. perpetuating a rule that is . 
. . admitted to be unsatisfactory in principle and: that. causes an 
inconvenient divergence between English and Continental law. LU 
| Passing.to the second exception, that in the law of-sale-of ` 
.goods, here again the Report does not say whether the present rulé' . 
is to be supefseded by a rule allowing the deduction of a sum * 
“representing the detriment to the payee. It is respectfully sug- ' 
, gested that the matter shoüld be expressly dealt with in the Act, - 
if the legislation goes through in its present form. As to the third - 
exception, illegality, it is difficult to suppose that a payee could- 
_ indemnify himself against loss inéurred in preparing for or per-. , 
. forming an illegal contract, particularly where his part in the: 
' wrongdoing is greater than, the payer's; but allowánce should 
be made for performance done while the contract is still lawful. ; 
. As to the fifth exception,-it will no doubt be provided that the 
. retention of a sum in respect of loss is subject to any expressed 
^. contrary intention of the parties. The fourth and sixth exceptions - ' 
-need not be specially provided for. — . 


4 


R. G. McEtroy.: 
GLANVILLE WiQLLIAMS.9? 


- 


s 93 Except as regards hire paidin advance under a time charterparty, in which 
. case the practice is different. . í 
$3 The original draft of this article was written by the first author, and his. 
work is substantially embodied in pp. I-4, 7,9, above. The rest of the article 
is substantially the responsibility of the second author. © ^ ^ os 04 
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4. "THE DEVELOPMENT -OF BLACKMAIL . 
25m N,the discussions, judicial and academiic, of the offence which 
Ds come to be called blackmail the draftsmen of the provisions, 
^; == now contained in the Larceny Act; 1916, have met with some 
"^ eriticism. It has often been pointed out how difficult it is to 
“analyse the wording of sections* 29 (1) “@: and 30, concerned 
. respectively with `a -written demand with menaces without 
^. reasonable or probable cause-ànd,with a demand with menaces 
. with.intent to steal, and to. explain the relation between them. 
77 7 Itis sometimes assumed that the blackmailer cannot be brought 
* + to justice unless he offends against one of the two sections which 
. -are found so puzzling. But the neglected section 31 seems to be 
"^^ expressly aimed at the offence, for every blackmailer who threatens 
: to expose: his victim is a person who, with intent to extort a 
valuable thing or to procure an appointment or office of profit, 
‘threatens to publish-a libel or to print or publish any matter or 
. thing touching another person. It was not necessary for judicial 
^. decisions -to. explain that the second-part of the section is not 
. ^ confined to libellous matter! or to printed matter? As the 
<_, Larceny Act is now usually understood, section 31 covers conduct ` 
. ^: far iore frequently punished under the two preceeding sections. 
es Any criticism of the draftsmanship of the Act for this apparent 
` * «~ duplication of offences ought to be supported by an examination 
: ^L of the legislative history of blackmail, for the Act of 1916 is no 
more than a consolidating statute.as also was the Larceny Act 
^; of 1861 from which: sections.29 and '30'are immediately derived. 
- .: Séction 31, however, originates in section 3 of the Libel Act, 
‘+, - 1843, which was not repeating any earlier provision and which 
t. was not incorporated in the. Larceny Act of 1861. The neglect 
of this offence of extortion may be accounted for by its absence 
" |fróm ‘the earlier consolidating measure by the side of the other 
-.*:offences relating to unlawful demands... It is hoped to show that 
- “blackmail in its less gross forms, was first made punishable by 
` -- the Act of 1843 and that in those forms which require the | 
M ;. presence of menaces ” there had to be, originally, and until fairly 
^ ." recently, something like a threat of- personal violence or of 


E DET 


~ violénce to property. — - a : . 
svo 07.7 A mere perusal of:the Larceny: Act, 1916, as it stands leads 
^to doubts whether àt some time or other there may not have 
oi" peen-a serious misunderstandirig of the scope of the offences 
~:~. | which had previously: been consolidated in 1861. Under section 

. v * The relevant sections of the Larceny Act, 1916, are printed below, Pp. 49-50. 

. r, iR. Coghlan (1865), 4 FL& F316. . |: 
(Oy8 Rv. Wyatt,.16 Cr. App. R. 57; 91.L.J:K.B. 402. 
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ax 


"7: 29 (1), parts (ii) and (iii); it is a crime Xo accuse or nion to FE 


- "accuse, in writing or otherwise, of certain serioüs offerices specified ~~ 
-in sub-section (3). The maximum punishment for this crime is. <.< 
" penal servitude for life, as it is under part (i) of the same sub- `: ~ 
--section. Yet would not a written demand for property by means. 
` of a threat to accuse of a crime not included in sub-section (3) ^: 


“be treated at the present day as demanding with menaces without 
.fe&üsonable or probable cause? The crinie of obtaining by false 
pretences is not within sub-section (3), for example, as it is 
=- punishable with five years’ and not seven years’ penal servitude, 


.. nor is the offence under section TI of the Criminal Law Amend- - ^ ` 


.. ment Act, 1885, as it is not one of the sexual offences specified 
* in the same sub-section,? yet a written demand for property 
""by-means of a threat to accuse of these crimes would, it is believed, 

be usually taken to be a form of blackmail against which section’ 


»" 29 (x) (i) is directed. Why, then, should the legislature have | 


` taken the trouble to deal separately with blackmail by accusa- 


tions of the more severely punished crimes? The mental element. 


"in part (i) differs from. that in parts (ii) and (iii) which, like sec- 
-tion 31, speak of an “intent to extort.” “Menaces” are required 
|." by part (i), as they are by section 30, which fact suggests that 


. section 30, by covering oral blackmail with menaces, supplements -` 


, Section 29 (1) (i) which deals with written blackmail with menaces: 


-the written and. oral form of blackmail by accusation of the .' 
more serious crimes are both included. in sub-section (1) of the- 
|" same section in parts (ii) and (iii) respectively. Does, therefore, - 


‘the word “menaces” introduce a further and graver element into 


‘the offence, leaving blackmail by threats of less -serious action ` l 
and by less serious accusation to be. punished under section 31? 


The “menaces” element has.in recent years been the sübject of 
- little discussion which has been attracted mainly by "reasonable: 
„or probable cause.” and “intent to steal,’ yet “menaces” makes 
~an earlier appearance on the statute book than "reasonable or 
- probable cause." The fact that the person who demands “with 


`~ `_ menaces or by force" is within section 30. might alone suggest i. * 
"7 that "menaces" in both this section and section 29 imports a : 


“threat of something like personal force as distinct from the. use 


. ofactualíorce: if this be so there is no redundancy in bréaking-up `. 
.:- section 29 (1) into three parts. A consideration of sub-section (2): `` ` 
|o: gf sectior 29 gives further reason for thinking that this sugges- .. 

tion may be sound. Sub-section (2) is professedly only concerned on 


3 Rv. Gilgannon, 63 J.P.Jo. 


457: S 
4 In his article, “The Anomalies of Blackmail” (55 L.Q.R. 382-399), Prof. ` 


Y 


. AM Campbell E analyses and speculations are almost entirely confined to other . 


elements than “menaces. 
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5 ith p E serious crime “and with qa violence ro 
, restráint. ' It deals not with the?pérson. who. demands property ` 
.ioor any valuable thing but "with him wlio compels another to 
x executé any valuable "security, etc., “ (a).by any-unlawful violence 
S - tà: or- restraint of the person. of: another, of (b) by accusing or - 
p ; threatening to accuse. .any.person-(whether living or dead) of 
zany- Such crime”. to` ‘which the section asa whole applies-“ or of 
e: any, felony." " The limitation of‘sub-section (2) to these two cases _ 
- E ' prompts: the thought that a written or- ‘oral demand for the direct. 
- handing over. of Property. might likewise be limited to the two 
cases „of threats of. violencé ‘and `of- accusation , of crime; the 
E . Second case is expressly dealt with in sub-section: G ) : is the first 
e _ intended to be provided for-by the word “menaces” ? 
Pn. qu There is; on the other ‘hand, another consideration switche 
EOS ‘strikes - one on reading the Larceny "Act and which: might appear 
. t6 indicate that the above doubts are ünsubstantial. . ‘The black- ` 
I "falle who is charged- under section 3r is guilty only of a mis- 
* demeanour punishable with-two years’ ‘imprisonment. 5 We are 
7 ^ used to very severe sentences being ineted out to blackmailers 
‘and it does not seem to occasion surprise that a threat, for 
E. . example, 9 "to let the town. know all about your going-on” with 
" >g womdn‘can, as the law. ïs now: “understood, bé visited with.a 
"sentence: of. penal servitude for life ‘and a private whipping in 
uu : ‘addition. to any other punishment, if the miscreant be a male: 
ee "under the age of. sixteen: -But it may have shocked the lawyers. 
. of the ‘eighteenth céntury, for whom this_milder kind of black- 
: 2 mail was not criminal, that such conduct could be punished with: 
Foi - the’ “severity” -more appropriate for the highwayman -and - the 
j z “arsonist. It may be noted when in 17577 i the sending of a letter 
: —threatenirig to accuse of the more serious crimes "with a view - 
“~: cor intent-to-extort-or gain". was made an offence it-was only a_ 
= $ "misdemeanour punishable with seven years' transportation, not a 
te, séntence according to the standards of-the time. It is 
^x . .now å felony punishable. with the severest sentence known to the 
5 2: law, short ‘of death. - 
i - Although the term blackmail i is in general üse among lawyers 
: as well-as others it.is barely a ‘century old in its modern sense ` 
E -'and.-lias not becomé a "word of art:- Extortion, an ancient term 
sae . familiar. to ihe Common law; is better fitted: to- describe those 


S ' V 5 And unlike? a person found committing any other offence under the Larceny 
> Act- ee be imrmédiately” arrested. without warrant bya a private person : 
-5.74% (1 NO : 

E he 9. Rev: Dymond, 1920, 2 K.Br260:- /.; E 

2 M ** 30 Gl 2 C. 24; S. I. Re-enacted 4.G. 4 54,5. 3, 7 & 8 G. 4 c. 29, s.8, ` 

M _ Larceny: ‘Act; 1861, s.-46; Larceny -Act, 1916,'s. 29 (1) e s. 29 ty) (GH) has a 

: ; Similar history, beginning With- 4, G: as 6. 54, 5 S. 5. .- 
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offences based: on an intent to extort ‘which are a S ` 


enlargement of the crime of extortion at Common law. But when -. 


: "the word blackmail came to be used in a wider sense than that 


"it originally -bore it was employed to satisfy a terminological- 
need caused by the general practice of the Larceny Acts to define 
the conditions of criminality not by.an abstract noun, such as - 


^ 


- lareeny, embezzlement, or extortion, but by describing the con- 
duct of the criminal: “a person steals who," “ 
who," are characteristic beginnings of sections. There is no 
obvieus single word to apply to sections 29 and 3o. Blackmail 

"was originally the tribute exacted by free-booters in the northern 


border counties to secure lands and goods from despoilment or: 


robbery. In the Elizabethan statute which deals with the 


every person. 


H 


^ exactions in the northern counties, "commonly there called by . 


the name of blackmail," it is worthy of note that the person who 
| gave "money, corn, cattle, or other consideration, called black- 


nail" is guilty of felony equally with the robber or despoiler : 


the policy was to suppress blackmail by punishing the. victim 
- for being so timid as to submit to it instead of seeking the protec- 
` tion of the law. At first, therefore, blackmail implied: a threat 
' of violent injury to property and according to the Oxford dic: 
tionary was not used, by extension, in its modern sense until 


the nineteenth century. The first example given of its modern ` 


use is from the year 1840. It is curious to observe that this date: 

‘almost coincides with that of the Libel Act, 1843, which first s 
.made criminal the blackmailing conduct described in section 31- 
of the Larceny Act. The only statutory use of blackmail in its . `- 
modern sense seems to be in the Criminal Justice Administration , f 
- Act, 1914,° where “divers forms of blackmail” is found a con- ’ 


“venient phrase to denote the blackmailing offences under the 
Libel Act, 1843, and those under the Latceny Act, 1861, concerned 

` "with threats to accuse of and accusations of crime. 
-In Thorne v. Motor Trade Association where section 29 came 
before the House of Lords for the first time Lord Wright said :1° 


“I think the word ‘menace’ is to be liberally construed and not 7 


‘as limited to threats of violence but as indicating threats of any 


_action detrimental to or unpleasant to the person addressed." : 


` This í opinion which makes possible a punishment_of penal servi- . 
tude for life for even the mildest kind of blackmail-is „generally, 


accepted as being sound by the modern’ judges and magistratés = 


. who have so often denounced the offence in no unmeasured: 


Comm., 8th ed., 244. 
?4&5G. 5 c. 58, s. 35 and sched. 3. 
>x 1937, A.C. 797, 817. ; 


8 43 Eliz. c. 13, preamble and s. 2 (repealed 7 & 8 G. 4 c. 27, S. 1); E BL ` 
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: terms’ and sympathised with the meek victim of the outrage who 


yields to the threat of "any "unpleasant action.” Lord Atkin, 


.' ‘onthe other hand, in the same case; felt theattraction of a different- 


interpretation: "If the matter came to us for decision for the 


first time I think there.would be something to be said for a con- ^ 


*. struction of ‘menace’ which connoted threats of violence and 


‘injury to pérson or property, and-a contrast might be made 


*.s v. Between ‘menaces’ and ‘threats’ as.used in other sections of © 


> 


Hi 


^. “the. various statutes." Is. there something, or even much, to 


be said for this or some similar constrüction? "LE: 


a ren e- t 


Before examining the statutes. previous to the consolidating l 


^i. measure of 1861 it is necessary to consider how the blackmailer 
: fares at common law which the statutes were designed to supple- 


y 


‘ment. Three principles of the common law are in point, those of 


7 > constructive robbery, extortion, and larceny by intimidation. 


^ ~ (1y Gonstructivé Robbery 


.The common law rules have a direct bearing on ‘the problem of. 
‘the: interpretation of the statutory ‘provisions, as will appear 
when they are corisidered later in this article. 


os Robbery has been: extended but little from the obtaining of 


um chattels by.a present threat of immediate. personal violence. 
.; But there are extensions ofthe original narrow limits of robbery, 


LP 


i consequence, o 


extensions. which include cértain cases of obtaining by means 
-of other threats: `If, therefore, in these cases the threat does not 


/ succeed in causing the property to be handed over the threatener _ 
_- will be guilty of an attempt to rob. ~ | i ' 


- : (a): Threats to Accuse of Unnatural Offences. Towards the end 


v _-of the eighteenth. century. the definition of robbery was relaxed 


to make it include the obtaining of a chattel as an immediate 
> of a present threat to accuse.of unnatural crime. , 


. .. The-older definitions of robbery. insist on the victim's being put 
~: in fear. by a threat of personal violence.? But it can clearly be 


árgued that a man may be moved to deliver his chattel through 


.;^ fear -of other threats, and a passage in Hale, perhaps uninten- 


oe tionally qualifying his earlier definition, seems to assume that 


> +. feariof personal violence is not essential. He says, "without 
. -putting in fear or violence it is not robbery."!? 


MAE ü "lid. 806. In non-legal usage * threat?" certainly seems to be a milder 


. -word than ‘menace?’ - 


j A ' taking of any money or. goods from the person o 


12 E.g. Hale,-Pleas of the Crown, Y, 532: “Robbery is the felonious and violent 


; f another, putting him in fear.'* 
18. Tbid., 534 (italics inserted); He may mean, however, that there must be’ 


2. “either actual violence or fear of violence. Blackstone also has “felonious and 


.. < “fear,” (4 Comm. 8th ed. 


forcible taking from the. person of another . ~. by violence or putting him in 
(242). 57 oce MM OR aS ME ; 


— - 


; g 26- 


$E lished that a threat to accuse of sodomitical practices is a sufficient - .. l 
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Rv. Jonest! in 1776 is often taken- as the case which estab- .. 


. foundation for robbery but, although there was such a threat.in 
. this case, the twelve judges also found that “a sufficient degree : 
of force had been made use of" : actual force was present as well. . ' 
:-' as the threat to accuse. In R v. Doñnally,® three years later, the - ° 
point was fully discussed by Willes, J., in delivering the opinion. _ 
< of the judges. Willes, J., thought the question was whether. the -~ 
„prisoner had used “that degree of violence, or inspired that 
:degree of fear, which the law holds necessary," though he admitted '- 


* .4 that in the definition of robbery which he had previously enun- 


a 


ciated on the basis of the definitions in the books, ‘‘these two 

> words [i.e. violence and fear] are included as descriptive of the 
cause and the effect."" Nevertheless on the strength of some“ ` ` 
unconvincing analogies from the rules of robbery proper he ~ 
concluded that a reasonable fear of danger, caused by.the exercise 
of constructive violence, is sufficient. He thought that the threat 

_ was “equivalent to actual violence; for no violence that can be ^ 


- offered could excite a greater terror in the mind, or make a man’: ` 


sooner part with his money”: there was a “reasonable fear, 


` which might operate in constantem virum as well as in ‘meticulosem... + 


.' virum.” 8 On the facts of R v. Donnally there was also, as in 


`~ thought “a threat to accuse a man of having committed the 


~R v. Jones, “a threat of personal violence, for the. prosecutor - i 
. had: everything to fear in being dragged through the streets as’ . - 


- 


< a culprit charged with an unnatural crime,”!9 but it is doubtful ~ «` 
. - Whether this further threat can be regarded as part of the ratio. - 


i decidendi. R v. Donnally was followed in R v. Hickman? in which -,^- 
. there seems to have been no additional threat of personal -inter- "Em 


ference. Ashhurst, J., in delivering the opinion of the judges, E 


. greatest of all crimes” was “a sufficient force to constitute the .' 
, crime of robbery by putting in fear": “to most men the idea of ' 
'; losing their fame and reputation is equally, if not more terrific^ ^" . 
.. than the dread of personal injury.” % . AM NU 
^. *1 The principle of constructive robbery thus accepted might - 


14 Leach 139. - . - 2 
-15 Ibid., 141. . 2 is fine 
18 (1779), 1 Leach 193. i ; D 
17 Ibid., 196. : p we 
18 Ibid., 198. This rule regarding degrees of fear which is derived from Roman - -> 
law is of far-reaching imiportance in the development. of blackmail; see infra, ` - 
PP. 33, 36, 46, etc. i 7 - eas X 
.. ` B Ibid., 197, 198. 4 
20 (1784), 1 Leach 278. es 
- " Ibid., 280. The same judge in R v. Knewland (1796), 2 Leach 721, 73r, ' 


makes the fear of the results of such an imputation “equal to the fear oflosing- ..-. 


- life itself.’’ 
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: < shave. been developed -to ‘cover many other blackmailing threats, 

~; < the offence being treated as. robbery- or attempted robbery 
- | according to whether the threats succeeded in their purpose or ` 
;.. hot. But the principle was not stretched much further and even ` 


" E respect of threats to accuse of unnatural: offences à reaction 


| soén set in. though i£^was short-lived. „In R v. Elmstead?® nine ` 
`Z of thé-judges thought that R.v. Hickman swas binding; but -the 
=L- three- otliers: thought. it: not law...The. conservative Lord, 
~. * Ellenborough, C.J., one of the three, pointéd:out, however, that 
7" -thére was a póint of difference between that and. the instant case 


- im that -in_R v.-Elmstéad the prosecutor's principal inducement ` - 


* Uto part, with his moitey was.the fear of losing his employment: ` 


+». he was not actuated’ mérely by fear for his reputation. Seven 


Ut years later in.R.v. Cannon, where there was actual constraint 
oz Of thé person besides the threat, the same three judges together 
zi; with two others ' ‘thought some degree of force or violence essen- ’ 
-, tial and “that the mere. apprehension of danger to his character 
z- would not be sufficient to constitute the offence.”™ But five 
- "others "seemed to think it would” _be süfficient. Finally, in 
DR v. “Egerton” where there was no actual or threatened personal , 
+. constraint eleven of the judges -thought that the case "was 
. Similar to.R v. Hicknian and that they could not with propriety . 
~ “depart from that decision"; “Holroyd. and’ Bayley, JJ., and 
“Richards, C.B}, expréssly stated that they thought R v. Hickman 
was tightly decided as & charge of this description “carried with 
` it süch a degree of fear as-might be expected: to overcome a firm 
and, constant mind"; and Graham, B:, the. survivor of the 
: dissentients'in R v. Elmstead and R v. Cannon, although he clung — . 
-` to his opinion that Rv. Hickman ‘was not righly decided, declared. - 
“2 that he would “be “influenced in future by what appeared to-be 
- ı the general opinion of the judges." - uo DN 
^ “z "This forin of constructive robbery: was.declared to bé robbery 
by a statute of 1827,2 becoming an-innominate statutory felony . 
~ "ten years. latèr:? The- statute of 1837 was abolished in 186128 
= and not ré-enacted, so presumably the offence can now be punished . 
-< as. simple robbery at commün law.?? It is to be noted that there 
-visa distinction of substance betweeii the offence as statutorily 


o m 3 Ge oe ET » E 2 4 
DI 95 (1802)/2 Russell on Crimes, 795: 7.5 7 
. 2; 79 (1809), Russ. & Ry: 146. P euim 


Cx. M dbi, 148. 


5 (1819), Russ. & Ry. 375: ü su A e ^ 1 Pe 
nox 2&8G.4€29, 97 ^ ^. 7175 - Ea MA rd DN 
-1-2 7 Wig & I Vict. c. 87s 4.. ^ 7... c7 . . uw 2 


07799 24 &-25 Vict. c. 95, Sched.--- c: . 7 7 777 RTS at 
“2 SOR, Stringer (1842), 2 Mood. 261, in which the judges doubted R v. Henry 
` (1849), 2 ood- 118-1 '«'. EON ee ERO 
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` “defined and as it exists at common law. -The statutes did not ; 
' + include an accusation or threat to accuse of the conduct which - 

.. has, since the Criminal Law Amendment Act, 1885, been punish-  - 
... able as indecency between. males, but a threat to accuse of such ` 
conduct is sufficient for the purposes of robbery at common law.?? 

Such a threat, if successful, therefore now carries a punishment of `. 


_ fourteen years’ penal servitude as simple robbery! This is of ~ - 


importance, for if “menaces” in sections 29 and 30 of the Larceny 
. ? Act does not include such a threat the only charge alternative 
to one of robbery would be one under section 3r, which carries a `. 
sentence of only two years' imprisonment. : 
. ^ There is a limit to the usefulness of constructive robbery as a^ 
- "possible charge in that "the money must be taken.immediately | . 
upon the threat made, and not after the parties have separated, 
'and time for the prosecutor to deliberate and procure assistance.’’32 
. The victim of the blackmailer who gives him time to pay has not 


` “been robbed if he pays up later. Nor is there liability if he parts . 27d 


` with his property merely for the purpose of prosecuting.9 Fur- ` 
ther, this form of constructive robbery is confined tó threats, 
.made to the party himself and therefore one who obtained from. 
a married woman her husband's money by. means of a threat, 
uttered to her, to accuse him of unnatural crime was not guilty. 
As Littledale, J., said: “The principle is that the person 
threatened is thrown off his guard, and has not.the firmness to 
resist the extortion; but he could not apply that: principle to. 
the wife of the party threatened.” In contrast with this rule,” >. 
-the accusation of crime under section 29 of the Larceny Act 
/ need not concern the person to whom the threats are addressed, 
- nor need the libel or other matter under section 31., But the fact . 
that the prosecutor was really guilty of the crime is no more `, 
- relevant to a charge of robbery% than it is to a charge of “black- - - 
mail" under the Larceny Act. RN E 
(b) Threats to Property. It is said in Russell on Crimes that, - 
.. “the cases in which robbery has been committed by means ofa | 
‘fear of injury to the property of the party are principally those 
, , im which the terror excited was of the probable outrages of a' d 
-:mob." It would seem that there was fear of rioters in all the 
oe 80. R v. Norton (1838), 8. C. & P. 671. In R v. Stringer, op. cit., this‘type of’. ^ 
_ threat was assumed to be sufficient. f : 5 


.  "! Under sub-section (2) of s. 23 of the Larceny Act, 1916, which’ lays down zd 
-a scale of punishments for robbery which it does not, however, define. - PF 


M '33 R v. Jackson (1802), 1 East P.C., Add. 21 (and see 1 Leach 193, n. a). l4 
, , per Graham, B. i ge l0 
ES 33 R v. Reane (1794), 2 Leach 616. "m f A SS 


34 R v. Edwards (1833), 1 M. & Rob. 257.. : LUNES 
35 R v. Gardner (1824), 1 C. & P. 479. : . 3 
, 9* Vol. 2,.785. : fs TU hx 





























a agricultural jots of 4830. $4 
repo ted: only: in East's Pleas. p the: Crown. - Ki it is. the: 'ebsenice e 
fa ot ‘that, the persons: constituting: it it ‘should. intend ‘to cairy--: 
^theirj purpose: with. vidlence; Xo the: terror. of the people; no ` 7 
"great ‘strain, | scems to be put: upon the ‘common law conception: 
: of sóbbery-- East puts the quer y*:whether: “the threat of burning : 
man’ $ "dwellingzhouse: “by, á mob. do not. in itself convey < 
nia threat’ ‘of. personal danger: Xo theoccuplers.". It mày be con; ` ` 
je ectüred that: when the-law of robbery was thus; extended it was | 
“mot fax. from the minds of the judges that .rioters; ifthe ‘Riot Act 
*had’ not: been. ‘read, ‘could, .ofly: be. punished. with imprisonment,, " 
while’ robbers; being: guilty « of t felony; coula, be. : punistied gapitely - 
sor-by tfarisportatiori. ^ LO LAE ES (27 
x Phere , is no;cleàr: instance: df the extortion" at ‘property. by Ace 
A T threat: tof: ‘damage’ to” property, unaccompanied by circumstances ~ 
iot, béing - treated, as £obbery.- “But: Hawkins says "the dis-. 
_persing of bills of menace, “threatening destruction, to the lives. - 
r. “properties | of thdse- to ‘whom “they. were addressed; for the © 
A purpose: of, -extorting money, i is at the: common law a high mis- 
i demeanour; punishable by- fine dnd imprisonment. "39. He gives 
y: ; Hales as-his- authority: dor this statément, : ‘though -Hale'.- 
“himself: on a,statutécof Henry 6-now repealed. 40- "There is 
olini mn Hawkins’ chapter. SOL Sending a Threatening. Letter,” - 
wae his. statenient As taker; that, any other kind of threat 






























-tieasure of actiial Gael intimidation: It was “held ‘that to 
óbtain: ionéy : Dya; ‘threat to: send ‘for’ a- constablé ‘and take the ` 
T “par -before a: magistrate, and; from thence to- ‘prison: was not 

Tobbery; even, though. the. threat-was- “accompanied by detention. 
ina, room. ‘until the preterided: constable came. - Ashliurst, J., 
dnx llivering. the opinion. ofthe judges, ‘deélared4? that “the force ^ 
C "terfor. „necessary“ "n  contertiplation - of law: to: perfect. this 
sp ciés.of. crime “was wanting’: “Terror is of two "kirids; "namely, 

é ‘terror which: leads- the "mind -of, the: party to -apprehend an` 
j j o his ‘person; Dor a‘terror, which leads him to apprehend 
oie The, Jatter - kind; ‘the: said, was 





: 6.53; $: 1I; a pon od) die A 
repealed Statute Taw, “Revision Act; 3863, 26 dn 
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tonized only to threats to accuse of södomitical ANS dod the-: 
intimidation used in the instant case amounted: only to simple _ 
duress for which there was-a civil remedy. "The force used against ^ 
. the prosecutrix was "merely-that of pushing her into the sale-- 
.room and detaining her. until she gave the shilling ; -but as 
terror is, no less than force, a component part of the complex | - 
idea annexed to the term robbery, the crime cannot be complete" . 
-without it.’ With this case can be contrastéd R v. Hughes. 

in which the accused was convicted of robbery, he being one of > - 
. several persons who "hung around the prosecutor's person in- 
thé streets and rifled him. of his watch and money." It did not. 
appear that.actual force. was used or any direct menace, but . 
"they so surrounded him as to render all attempt at resistance. 
. hazardous, if not vain.’ Bayley, J., said: “In order to con-- 
stitute robbery, there must be either force or menaces. If several E 
persons so Surround another as to. take away the power of-resis- 
tance, this is force." Here “menaces” is clearly used in-the 

_ sense of threats of immediate physical force: it is robbery if a 

sufficient ‘degree of physical force is applied to the’ prosecutor or~ . 
; if he is menaced with it on the spot. But there are dicta to the 

. effect’ that. a threat of-immediàte death to the child. of the-. 
prosecutor is sufficient. ." i i.d 
.: The law of. robbery has never departed Bon the rule that ax 
threat.of physical hurt must be a threat of immediate l o 
hurt. The highwayman . who gives you the choice of * your. 
T" money," now, or “your life,” next week,. is not a Tobber. ; 


- The usual meaning. of; 'extortion at commón law and under : 
certain old státutes is ari unwarranted. extortion by an official ` 
- ‘who takes more than his due colore officii. This form of extortion 
` may bè Jeft out of account, but there is some evidence that E 
extortion by a person other than an official, was also a common ` 
law misdemeanour. Tt was held in R v. Wood 'ard'* that obtaining’ | 
-. money by a threat to imprison and indict- for perjury was an` 
` offence at common law. . Holt, C.J., declared: ** Every extortion . 


^. ds am actual trespass, and an action of tréspass: will lie against . A 


. man for frighting another out of his money. -If a man will make ` 
_use of a process: of law to terrify another out af his money, it is 
such’ a trespass as an 1 indictment will lie.” ne Seéms to be the 


.9 Ibid, y 731- ^ I m - 3 E * UM ans 

* (1825), 1 Lewin 3or. 

i % Per Hotham, B., in R v. Donnelly (1779) Da in. 2- East, P.C, 218; 1 
see 5 C. & P. 519ni 2) 'and Eyre, os in R3 v. Reane. AUDI 2 Leach. 619, n. a., 

: prerie I1 Mod. 137. - 











ation- nd- a | was -pláced: upon it.in-R v, 
It? was :there explained : by- Lord Ellenborough, ^ 
: nd. “Grose: and ‘Lawrencé, JL; that in Rv. Woodward the 
rosec tor Was. in thé; actual. custody. of: ihe prisoner at the time: 
he: was: threatened: - -ther was. ans actual: duress” such-as would 
ave. avoided- -asborid given ‘under. the Same: circuristances and- 



















S'a-TDan o ordinary. firmness could: not resist. = 
“So: faras private. extortion is à Yhisdemeanour, poc 
onate: 4 thi ät: Wwithoùt- actual extortion * <can:"be-punished as'a, 
criminal: attempt? 49 But the. decision i in Rv: Southerton effectively. 
checked: any ‘possibility: of. f development: there: may: ‘have been in ` 
Ze the: "gate Tecopuised 1 in. LR. H Woodward. dt was- held to bé 








cd [Ree 


an. drimozal: ‘action, "said" that ‘to: make: it indictable 










¥ jan; “the. ‘threat’ 49 bring à- penal actign, . 
Was. "not: Sicha" ‘threat’ as-a-firm sand prudent man 


law: | distinguishes" between: threats: of actual violence’ ‘against | the 





“not Be Healt and-other Sorts “Oo "thréats. “Money. obtained i in 
influence: “of:such "threats à "may amount 
D “nots ‘Soin ?cáses: “of: "threats. of. ‘other. ‘kinds.’59- 
J. ;pointed out: that: the criterion of. the man of: ordinary” 





ES ch as-were deterred: =by= ‘threats: from. ae -entries . into - 
and. which. they. claimed. ‘The thre 













: ce the/Courts nay have: 

r ame | into: the. ptitited’ reports. ~ E.g-in-R v; ‘Somersall: (1614) Quartet. Sessions 
ünighed-; -as.a- misdeméanour ` ‘the Denia `of. money "to avoid the- "unjust, ^ 
amour)" “fo-thé-effect thatthe prosecutor was the-father of the prisoner’ s, child: 
Séss s.Récords, N.S; T, éd. W: Ee-Hatdy,, 1936; 16 










ĝi ap person “was ‘indictéd. at- Quarter: Sessions" for. endeavouring to: 
~ “extort m y from: E: T. by- charging hin, y with'an.attempt-to commit sodomy"":. 
A Calenda to. St ssions"Books, Herts ounty’ Records; VIIL, 193 2 ed. w: Le Haray, 












hoi )ks-from the. "Hue of: 3 
;Coke.oriwa ds fot the’ crime "oi etw: be: ‘called: private extor- CE 


; therefore: could” not bé Said that: ithére Was -not such a-thréat X 


` Counsel iN R: v. Southertón is Sound; namely, that .£he:extor- ` 









Obtain - mney” "undér-a threaf.of.^ 


and: ought not. to.liave. resisted.'* “He continued : < The = 


. or- Stich: other: threats : às-a^hian of i common. firmness can- B 


rüdencé; and 1 firmness “‘ was: adopted. by-the’old law: “with-respect -. 






er view-ir "cases "S hich. never ^ 
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|. “must be a fear of personal: violénce."st The learned judge con- - 
^ “ “eluded: "When ,the defendant threatened: to~prosecute the... 


* party for the penalties, a man of ordinary firmness might haye- . a 
," Well said to`him that:he.was not guilty of the offence charged; ..' 
..; ahd therefore he might prosecute him at his peril." ` 


-t 


..R v.. Southerton w 


S demeanour. His lords 


The result is that the blackmailer has little to fear from the ' ^ ~ 


the case was new.” . 


. (8) Larceny by Intimidation ==... 


` - meaning of extortion at common law: though the principle of ; . 7. 
, as relaxed by, Littledale, J., in R v. Edwards®* - 
^, at assizes. The obtaining of money from a wife by a:threat to. 
accuse her husbarid of an unnatural offence, although the prisoner `` 
was acquitted of. constructive. robbery, was punished as a mis- ` 
hip admitted that “even asa misdemeanour, . 


..: Under.the Larceny: Act of 1916; unlike’ that of 1861; ‘the : Me doce 
' “expression-‘‘takes” in the definition of larceny includes obtaining’ , : 
.possession "by intimidation." This addition to the statutory ^. _~ 


°| = definition is intended to embody. the effect of the decision,in ^ . 
> Rev. McGrath "Taking by.an act of intimidation sufficient for, — 


the: purposes of robbery, has. always amounted to larceny for a. 


robbery. includes a larceny, being merely one species of that.” 


P. 


P4 


offence; but in R v. McGrath the accused was charged only with Ni l 


»larceny and. the threats he. used were probably insufficient for 


7 


D 


v4 


_ “the more serious offence. He and a confederate prevented the." -> A 
"^ prosecutrix from leaving an auction-room until'she had paid. for 


" meaning of the definitions-of larceny. The material ingredient is 


. O8 Pbid. 142, 143- The.criterion of vir fortis et constans, as distinct from vir: 


-vanus or meticulosus, is to be found in Bracton (ed: Woodbine II,- 296)-and - 
;. derives from Roman law (D. 4,2, 6). - See generally, A Fourteenth Century Phrase, `> 
` by. Tout (Collected-Papers, IL, 285 et Seq.). It-applies, in addition, to the duress. . 


which avoids a.deed:. “It must not be'a vaine feare but such ds may beéfall a 


> „constant man” (Co. Litt. 253 b). 


83 (1833),.1 M. & Rob. 257, and see supra p. 28. 


-53 LR. 1 C.C.R. 205, followed, R v. Hazell (1870), 23 L.T. 562, and R v. `- 


~, Lovell 8-Q.B.D. 18 
-supra p. 49. 7 Pas eee 
SUO'CLER.OrCCR.p.210  — - i SU 


-154 Cp. the facts, and the décision in Rv. Knewland, (1796), 2 Leach 721, . 


t 


' goods which she had not bid for; in consequence of being thus. . < ' 
71.8 : frightened, ‘she paid the money. The conviction was. upheld. 
* Blackburn, J., said® that if goods are. obtained by force, then a, | 

". robbery is committed, but that “force is not.a necessary ingredient `. 
"in larceny”: “It is sufficient to constitute a larceny if the goods a 
! are obtained against the will of the owner.- It would be a scandal .-- 

_ to the law if ‘goods could be obtained by frightening the owner, ' 
and yet that this should not constitute a taking within the- ` 
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~ that, the goods should be obtained against the will of the owner.” 
. But no authority could be cited for this desirable extension of 
‘the common law. As Hawkins said: “‘Larceny-from the person - 
- of.a-man either puts him in fear, and then it is called robbery ; 
or dóes not put himin fear, and then it is called barely, larceny 
' from: the person." And fear was very narrowly defined. R v. 
' McGrath holds that.a man's will may be overcome by action 
_ whith would not have disturbed the, firm and ‘constant man as 
A _, the older judges understood him. The case is only-one of several 
'- “instances in “which: nineteenth and twentieth century judges, 
_, «reflecting ‘the thought of their generation, have -expressed a 
7 "poorer opinion than their ancestors of the power of. the will and 
^ thereby extended the law of blackmail. - ^^ - : 
.." The importance of the, conception of larceny by intimidation 
- . ds, thé bearing it-may have on the statutory offence of demanding 
- money ‘ with menaces -or by force with intent to’steal.” In Rv. 
, Lovell” the accused, who was found to have “assumed a menac- ` 
-ing attitude” towards the prosecutrix, demanded money, saying, 
“Twili make you pay.” He was charged with stealing and with 
; "demanding with menaces with intent to steal. The woman being 
< frightened into handing over the money, he was convicted of ` 
*-? larceny, the Court for Crown Cases Reserved simply following 
e R v. McGrath. Presumably the prisoner would have been con- 
X -victéd on the second charge of demanding with menaces with 
- \intent tö steal if she had not yielded to‘his demand. The case 


D^* 


TERR . 


. inssection 30 of the Larceny- Act ought not to be limited to such 
: menaces as, if successful in their object; would constitute larceny 
“U by intimidation'and, a fortiori, to such as would constitute that 
-= 4órm;of larceny calléd-robbery. Does “intent to steal" in section 
'« 30 imply all the'elenients of stealing. short of "taking"? 
Vlog We are now in a position to appreciate:the shortcomings of 
'; . whatever common law-there is-on the, subject of blackmail and 
> -the relation of the statutory provisions to the common law. — .- 
'. Threats to  Accuse of Crime : Section 29 (1) (ii) and (iii) 
E The background-of this form of blackmail has been discussed . 
. "already. "Ehe statutory provisions which date from the eighteenth- 
century supply many: of the defects of constructive robbery and 
-| of common’ law extórtion so far as they are concerned with 


. 785 Op. cit., 233. Cp. Hale, op. cit.,.503. It appears to havé been assumed in 
.- S. 2 of 48 G. 3 c: 129 in dealing with larceny from the person that robbery is 
' the only form of stealing by intimidating known-to the law. e ; 
. . ^ "8^8 Q.B.D. 185. . ^ ap MIN D 
ou 78 Supra, p: 25.. 7- > E oe MN : EN 


j - ‘3—1 
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prompts the question, to be.discussed below, whether "menaces" 7 
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SD . ‘threats to accuse of-crime. But although the section coyers- nany 


Pe 


“more threats than are recognised to be of sufficient gravity for. 


* the purposes of the common law offences, it does not cover all . 


the ground: it is limited to threats to accuse of crimes punish- - 


. able with not less than.seven years’ penal servitude and certain ' s SE 
' sexual crimes. Again, in contrast with the common law offences, ` ‘ 


- the statutory provisions are directed against the threat, as such :' 
ES makes no difference that the property demanded is not handed : 


over Further, under the statute the threat, which may be-- 


written as well as oral, need not be made in the presence of the 
prosecutor, nor with the intention to induce an immediate 
 transference-of the property. And ' any property or valuable" : 
, thing” covers more than chattels. ` 


7 Witten Demands with Menaces without any Reasonable or un 20 


Probable Cause : Section 29 (1) (i) 


It was under the consolidating and amending Act of 1827 i 

that for the first time “any letter or writing demanding of any 

' person, with menaces, and without reasonable or probable cause". . 
` was made the object of a penal enactment? This enactment was. 

~ intended to replace one passed four years previously® in whicli the. 
wording is different, namely, "demanding money or other valu- . 
able thing" with no mention of menaces or of reasonable or. 
. probable cause. The Act of 1823 was also replacing an earlier 
Act, one of 1722 concerned with certain anonymous letters or. 
`. writings. ê This Act, which is the origin of the modern offence,- 
is the Waltham Black Act or simply the Black Act passed, as- 
: a result of the disorders caused by the Waltham Blacks, deer- [d 


E 'stealers operating mainly near Waltham with their faces: 


^ blackened. This statute, entitled, ‘An Act for the more effectual. 
punishing wicked and evil-disposed persons going armed in 


disguise, and doing injuries and violencés to the persons and _.- 


properties of His Majesty’s subjects, and for the more speedy. 
- bringing the offenders to justice," enumerates in section r:many |. 
- of their activities which are for the future to be felonies punishable.“ 4 


e . With death. Between two provisions dealing respectively with’ 


-wilful and malicious shooting at any person in any dwelling- - ' 
house and forciblé rescue from lawful custody of- any offender 
© against the Act, are these words: “or shall knowingly send any 


(5 E & 8 G. 4 c. 29, S. 8; re-enacted by the Larceny Act, 1861, s. 24. 


Bae” = 4 G. 4c. 54,8. 3; repealed by the great repealing statute 7 & 8 G. 4c. 27,2 : nr 
zm ` which prete the ground for the various consolidating statutes of 1827.- #5 


*1 9 G. r.c. 22, S. 1.- Since the Act of 1823 there has been "o need for. “thé.” 


Dm. letter to be anonymous or signed with a fictitious name. 


Letter VII. 


rue a 


cd 


2 4 Bl. Comm., 8th ed., 245;* Gilbert White, Natural History of. Selbořñe;, "y 4A 
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Fo. : létter, without! any- name subscribed -théreto, or signed: with a 
~ fictitious name, demanding money, venison; or-other valuable 


thing.” In the: preamble which recites-the enormities of the -_ 


-> “Waltham: Blacks it is said that. they “have sent letters in fic- 
=.. -titious names, to several persons, demanding venison and money, 
. + ärid- threatening some great violence; if ‘such their unlawful 
` .;déniands should be refused": ^. . DL" i : 
“+ “Tn view of.the declared subject of the Act. and the words of 
the preamble there can be.no doubt that in the intention of 
>- Parliament the uncertain word “demanding” in section 1 implied 
7^ ^a demand. coupled with a threat of violence whether:to the pérson 
-^:; orto property: The section had a: purpose similar to that of the 
- old Statute which: punished, as Hale stated,® the ‘dispersing of 
' jbills of menace to burn houses, if money be not laid down in a 
-= ~: certain place." ND UT PME S i 
.^.. | En the first case, R v. Robinson,“ in which the provision of the 
.? Black Act was used to punish “blackmail” in its modern sense 
. .eounsel urged the obvious argument that- the“ preamble and. 
punishment meant that there must be a threat of violence to 
-."person -Or property. The accused had sent.a Jetter demanding 
` property with a threat to accuse óf murder. Under an Act of 
=. 1175755 a letter threatening to ‘accuse of a capital offence or one , 
A -punished with an infamous punishment, with intent to extort 
or gain, had been made.punishable with seven years’ transporta- . 
s ~\ tion; às contrasted. with the capital sentence attachéd to the... 
7. Black Act.--It was reasonable to say that the accused had been 
^; indicted under the. wrong statute. Nevertheless his conviction 
' = was upheld, Buller, J., delivering the opinion of the judges“: 
- “The statute speaks of a demand generally, without requiring 
any particular circumstances other than-a letter. . . . It is no- 
-. -T uncommon thing for the:preamble of a statute to recite a par- 
~: ticular mischief as the cause of making it, and yet for the enacting 
- .-- part: to-embrace more general objects, and to extend to other: 
-- ` ċases which the legislature thought within the mischief.” Would 
the judges have allowed the Act. to.embrace ‘‘demands” coupled 
- -- „with threats not otherwise criminal as they were in R v.-Robinson? ` 
-. There is no answer to this quéstion: the next case on the subject 
: Ji arosé after the.addition of the elements of menaces and reasonable 
- . iorpróbablecause; - ^ ^7 > JA rre Di 
V ><. Tf“ demanding" be given its literal meaning, to which intér-' 
. “pretation the decision in R v. "Robinson points.the way, the offence: 


7 2 agpi cit., 567; supra, p. 29.2. MESE 

Doct T€ (1792); ZLeach 7499. 7. aT wi 

Deo 279530 G.-2c.24,5. 1; supra, p. 23..—- > 
. 482 Leach 765. . Wan? eens 
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.." becomes impossibly wide. The written imperative, “Give me 

. £5," would be a felony even though there was no threat-of evil 
or unpleasantness on failure to comply. Section 8 of the amend- `- 

. ing statute of 18279 which required the demand to be with `- 
menaces and without reasonable or probable cause was intended ` 
to'circumscribe the offence and make it more definite. It would ` 

-. «Seem that “menaces” in section 8 was intended to have the same ^ ^ 

. meaning as “menaces” in section 6 of the same Act, thus making ^ `“ 
the offence the written equivalent of the oral demand. "with. 

` menaces or by force" and at the same time making the new 

. definition comply with the declared purpose of the superseded 
: , Black Act. Section 6 deals among other things with demanding with < ~ 

` menaces with intent to steal and it is hoped to demonstrate below 
that this latter offence was originally limited to threatened violence .' 

to person or property and ought still, as a matter of logic, to be 

. So limited. The offence with which we are now concerned was n 

` extended but slowly beyond these limits by judicial decisions. . Ro ofi 

In R v. Smith® there was a tlireat to burn the prosecutor’s | 
premises unless he gave the accused a sum of money. It was 
-argued for the defence that the true rule of the common law laid ' 
down by Lord Ellenborough, C.J., in R v. Southerton® with 
regard to the powers of resistance to threats possessed by the. 
-> firm and constant man must apply also to indictments under the ` f 
statute, but the conviction was upheld. Wilde, C.J., in delivering = `i 

» the opinion. of the five judges who heard the case said that the i | 

common law rule “must be understood to refer rather to the. 
` : nature of the threat, than its probable consequences in any par- ' >! 
-ticular case. Whether a threat be criminal or no, cannot be. 
<- "taken to depend on the nerves of the individual threatened, but 
on the general nature of the evil with which he is threatened. ^ 
Threats attended with duress, or threats of duress, or of other ^ . i 
-: r personal violence, or of great injury, such as is imported by this `- 75 
letter will come within the rule."7? The injury threatened in the f 
‘letter was that of arson. Thus, although the standard of the firm | 
and constant man is relevant under the statute, it must not- Am 
. .be taken to be a rigid criterion, as it is at common law, but one ` ` 
* capable of extension. Tn the non-criminal law of duress the com- 2 
^ mon law laid down dogmatically that only actual personal con- 
straint or threats of immediate violence to himself or his wife or £y 
family was sufficient to overcome virum fortem. et constantem., 





$7 7& 8G. 40.29; supra, p. 34. LT (d 
. $* (1849), 1 Den. 5ro, C.C.R. ae og 
+ 8 (1805), 6 East 126; stupra, p. 31. 
:?? I Den. p. 514; italics inserted. 
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$ < The law òf duress has never ben extended beyond these limits? _ 
- and Lord Ellenborough applied the.same restrictions to the com- 
* -mon law crime of extortion. But. in R-v. Smith there was a 


` refusal to apply the old strict. rules to statute. In this decision 
7 othe standard of the.firm and. constant man is no more definite 


f. than;that of the reasonable man or the bonus paterfamilias. ' 
_. ^ Subsequent cases show how elastic the conception has become in 
‘relation to statutory offences." — - M 
Aou “The only point discussed in R v. Hamilton™ was the meaning: 
~ of reasonable or probable cause and it seems to have been assumed 


that it was à menace.within.the meaning of the Act to threaten 

. to reveal that the prosecutrix had' visited a brothel-in company 

`“ with a man. A similar assumption was made in R v. Miard® 

. where there was a threat to expose a clergyman who was said to 
"have, had intercourse with a woman in a brothel and in his own 

- £^ church. The decision was doubted in R v: Dymond" but only - 


/ because of the interpretation given to “reasonable or probable 
^. cause." The facts of these cases would have suppórted a con- 
- viction of threatening to publish any matter with intent to extort 
 .under the Libel Act, 1843, which came into force about the same - 

_ time The briefly reported case of R v. Chalmers,” at a later 
date, is of no assistance for the Jetter contained a threat of per- 


xe dE sonal violence as well às a threat to accuse of adultery with the 
.X "prisoner's wife and, to send. the. alleged child of the prosecutor to 


;2NBüs house: 'counsel-admitted that he could not argue that the 
n :detter * did not contain menaces.of personal violence" and Kelly, 


4: .. ÈB. in reserving the case for the consideration of the judges, 


_ -© noted that if no “one of.the threats or menaces in the letter was 


c.a menace within the statute, the conviction is to be quashed, 
E . otherwise affirmed." The conviction was affirmed. : 


2 ic (So few cases jon the subject are reported that it is impossible 
517749 say whether the blackmailer.in ‘the nineteenth century who. 

|»... did not threaten violence was usually proceeded against under 

section: 3 of the Libel Act,,1843, or under the precursors of sec- 

'. “tion 29-of the Larceny Act, 1916. The-criminal statistics are 

' mot sufficiently detailed.to be. of assistance. Whatever the prac- 

| ..° tice may: have been, it. was not-until R v. Tomlinson” in 1895 


y 


^. “that there was indisputable authority for interpreting “menaces " 
fe o e ES . r - 
¿° 7 But the law has been supplemented by the development of the action for 
^ a money-_paid.? under ‘compulsion and the equitable doctrine of pressure (undue 
'" “inflience). , "NE NS "D i $ 
^ °42 (1843, 1 C. & K. 212. | 2 
2701 8° (1844), 1 Cox, C.C. 22.. 
+ v4 3920, 2 K.B. 260; ^ 5 07 
- Z a T (1867), 16. L.T. 363, CCR. . se 
no. 91895, I Q.B. 706, C.C.R.- , NS. 
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.' démanding money with menaces and without reasonable or 


probable cause, the threat being to let the prosecutor's wife and. 


 .. friends know of his alleged immoral relations with a wonian.. 


D 


Lord Russell of Killowen, C.J., who delivered the main judgment 


had argued that “menaces” imported a threat of injury to the 


person or property. The Lord Chief Justice said": “I should 
‘have regretted if the Court had felt compelled to confine the 


/ in.a, wide sense. The accused was convicted of sending a letter . 


. construction of the word ‘menaces’ in the way suggested, with — 


~- «the result of excluding such conduct as that of the prisoner from 
-the purview of the criminal law . . 
I am laying down no exhaustive definition of the word) to include - 

menaces or threats ‘of a danger by an accusation of misconduct, ` ` 


` though of misconduct not amounting to a crime, and that it is 


.". hot confined to a threat of injury to the person or property of the 
‘person threatened.” The conviction was upheld. We may regret 


E . that counsel did not appear to point out that the conduct.of the 


accused could have been punished by proceeding under the Libel | ^ 


Act, 1843. Lord Russell of Killowen consulted no fewer than 


. it may well be held (though. 


` five dictionaries on the meaning of the word menace; a sounder .: 
guide to its legal import would have been found in the history - 


|. of the section in which it was contained. The old principle of 


the firm and constant man treasured by Coke and Lord 


more stern to punish than to insist that resistance must be made 


* vto the evildoer. Wills, J., said’: “With regard to the doctrine 
: -that the threat must be of a nature to operate on a man of. 

- reasonably sound or ordinarily firm mind, I only desire.to ‘say. 
— that it ought, in my judgment, to receive a liberal construction : 
:'in practice; otherwise great injustice may be done, for persons 

` who are thus practised: upon aré not as a rule of average firmness; ` 
~- >but I quite appreciate the fact that the threat must not be one 


that ought to influence nobody." i 
Some reliance was placed in R v. Tomlinson, particularly by 


1? Ibid., 708, 709. 
78 Ibid., 710. - 
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` Wills, J., on section 49 of the Larceny Act, 1861, now re-enacted -~ ~ 
by section 29 (4): "For the purposes of this Act; it is immaterial - 
+ Whether any menaces or threats be of violence, injury, oraccusa- . 
tion to be caused or made by the offender or by any other person.” , 


_ . of the Court for Crown Cases Reserved (Pollock, B., and Wills. - - 

` Charles, and Lawrance, JJ.) thought that the case was not free 
. - from difficulty and regretted that it had not been argued before 
^ .tliem: no counsel appeared on either side. At the trial counsel ' 


.Ellenborough received its virtual death blow from those who were E us 
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. Wills, T: -said that “that which will dà: a | person harm ¢ comes, in 
z: my opinion, -within the-meaning of ‘ injury’. kom "With this opinion 
a >" can be contrasted that of Erle, C.J., in-R- v. Walton? about the 
"saine provision” “The: word injury may refer to injury. to -pro- 
JO perty,” as if to say, '*and to nothing. else." This seems to be the 
* córreétinterpretation. The provision was not intended to explain 
x eR or enlarge . the meaning of thé'kind of threatened evil which ' 
"menaces" properly imports bit to provide for the threat of ari- 
po evil to be visited by: a person other than the accused, he being . 
I -"résponsible for the letter containing : the dernand and the threat, 
. to- be carried out-by another hand than his. Such a threat was 
x not.within the terms of the Act of 182789 and the provision was. 
` “designed -to fill the gap: Nevertheless ‘the same argument as . 
^ that of. Wills, J- was used to give.support tó the decision in ` 
z Rev. Denyer in which only" trifling consideration was given to 
:i- the element of ^ menaces" compared to that given to “reasonable ` 
“or probable cauge.". In R v- Dymond®™ the word “menaces” was 
es "not considered at all: Thus the result. of the decision in R v. 
Tomlinson which Lord Russell of Killowen, C. J., regretted was 
` -not argued before the Court for Crown Cases Reserved, has been : 
7 eagerly accepted, almost: without question, by the Court. of 
"Criminal Appeal. Thé modern attitude is strikingly evidenced 
“in-R v. Kendrick The appellant had been charged in two counts, 
Ue -uiider section 29 (x) (i), and under section 32 with: threatening’ to | 
nud matter with intent to extort.. He was convicted of the- 
latter offence but- the jury disagreed about’ the former: on the 
"s Ibséqueát trial on the former charge alone he ‘pleaded autrefois 
" G “coñvict.-- Ås the success of this plea depended on the question , 
Le c Whether the two offences :were the same or practically the same 
^ lit was-necessary to explain thé distinction, but the Court of 
~ Criminal ‘Appéal, in upholding: the second conviction, did_ not 
B ~ attempt, to say what the-substantive distinction: was, referring | 
<< only to the. great divergence of punishmerit- under the two sec- 
~ stions. ‘The ‘Court was content to-declare?: “It is not necessary 
EP -to’say more than that the former was framed under section 29 - 
i of, me mre Act, bud while er dao was framed under z 


- 





ODE ONU v 863) iLe. & Ca. 288), report in 32 LJ. MC, Y». P ^ Accusation” i in the 
- - *Süb-section relates to accusation of the crimes which the section covers. . ; 
TOIT C89 By, -Pickford (1830),-4.C. & P. 227. Scrutton, L. J., in Hardie & Lane v. 

: 4" Chilion, 1928, 2 K.B. 306,-321, -found-sub-section (4) of s. 29." not very intelli- 
gible” because’ he. did not appreciate -that. its significance is to be found in the 
. .. last five words: : 2 : 
gem -(1926), z` K.B. 258, 266, CECA.. xs - 
7 7-8 1920, 2 K.B. 260, Ct.C.A.- RON eL ou ; : 
T ..8-(x931), 23 Cr. App. R.r.- T1 DS MEAT: 
a ee .Ibid., 5 Ac ARE & Humphreys, m. DU EE EN 
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‘section 31 to show how completely different the offences were." 
_- Such an evasion of the problem seems now to be ‘generally 
- ‘acceptable. eae 

In Thorne v. Motor Trade Association, Lords Atkin. and 

. Thankerton said that “the gravemen of the charge" is the 


 '.« ‘demand without reasonable or probable cause, the latter thinking 


- that it was “unnecessary to consider whether in any other 
' - respects” the letter in question “need not fall within the terms. - 
of the sub-section." Lords Roche and Russell of Killowen did 
not devote a word to the meaning of "menaces." For Lord i 
Wright “the crucial question” was whether there was “an: C 
- ‘absence of reasonable or probable cause,”®’ though he thought 
the word "menaces" ought to be construed in the very wide 
. Sense described in the passage from his judgment quoted above.® 
Lord Atkin said9? that in several cases it has been decided that 
“menaces” is simply equivalent to threats and as the Larceny- ~- . 
"Act, 1916, was passed after those decisions they must be accepted. . 
` but he agreed, in the words quoted at the beginning of this article, > ^- 
that if the matter had come to the House of Lords for decision . 
-for the first time there would be something.to.be said for limiting: ^ 
the word “menaces” to threats of violence and injury to person . 
‘or property. The appeal to the House of Lords was based: on the 
correct interpretation to be given to reasonable or probable cause a 
^ and three of the judges gave no opinion on the meaning of 
:-menaces, Lord Thankerton expressly refusing to consider any’ ^. : 
| other element than that of reasonable or probable cause. The 
. opinions of Lord Wright and Lord Atkin on the construction of. 
. “menaces,” therefore, seem to be obiter dicta: it could perhaps | 
be maintained that Thorne v. Motor Trade Association adds no 
- higher authority to the decisions of the Criminal Appeal Courts’ <. 
_in support of their wide interpretation'of menaces. l ` 
f If it be true that the decision in R v. Tomlinson®® was wrong 
`- in holding that the word is not to be limited.to threats to person. , 
‘or property, what was the function originally intended to be '- B 


4/08 


t 


Ta _, fulfilled by the words “and without reasonable or probable : 


- cause"? ‘Dr. C. K. Allen’s surmise is attractive, that “this seems 
to be one of the not infrequent cases of a legal cliché being 
repeated from Act to Act, or from case to case, by. sheer force; . 


.% 1937, A.C. 797, pp. 806 and 802. 
88 Tbid., 810. 
8? Ibid., 817. 
88 Supra, p. 24. - vds 
8 Ibid., 806; he cites R v. Boyle, 1914, 3 K.B. 339, Ct.C.A. which, however, 
. is concerned with the s. 30 offence; see infra p. 45. ME 
%0 (1895), 1 Q.B. 706, C.C.R. : DE 
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27 of: habit. aud without any exact — oe But the > legislature . 


: in.1827 probably intended the words.to havé a definite pürpose. 


s As’ has “been explained above, Parliament ` was “attempting: to.. 
dr restrict the meaning of the’ dangerously wide word * demanding," 


` sans phrase, and specific justifications were probably intended to .' 


E ‘be implied. by the terms in which the-restriction was imposed. The 


` "offence, it seems, was meant to be parallel to that of demanding T 


“by force or with menaces with intent to steal. Here “intent to 
| steal" connotes absence of a bona fide claim’ to the property 


` demanded and there is no need to add “without reasonable or 


probable cause": there can be no intent to steal unless, if the 
property demanded were handed over, it would amount to stealing. 


- - But in its written form successful blackmail does not amount to 


stealing because there is no "taking"-as "taking" implies either - 


e personal taking of the property by. the thief without the owner’s 


ae consent . or: the overcoming of. his consent by threats in his 


x presence, ' The qualification “with intent to steal" would there- 


fore be inapt in the case of a written demand' with menaces, but 
' the purpose of that "phrase i in excluding bona fide claims is more 


| appropriately fulfilled - by the words “without reasonable or . 


probable cause." Rolfe, B., said in R v. Hamilton? that the 


"words-"' clearly applied. to the money demanded, and not to the 
. accusation constituting . the. threat." The same explanation 


“appears more fully in the judgment of the Court for Crown Cases 


+ X Reserved in R v. -Walton® delivered by Wilde, B. Speaking of 


- the- Larceny Act,-1861, as a "whole, he said?*: “There are many 
. demands for.money. or property accompanied by menaces or 
"threats, which are obviously not criminal or intended to be made 
. $0." Thus, in case of disputed title to personal property, a man 


um : may threaten his opponent with personal violence if he does not 


Sui 
; 


+ ;relinquish the subject of. dispute, and he would not be within the 


< intention. of this statute." 


Mops 


^ The earlier authorities were, however, departed komi in R v. 
: Dymond% i in which it was held to be no defence that the prisoner 
. ‘honestly believed that hé had a reasonable or probable cause for 
making the- demand. There is now no mental element common 
. to section 29 (1) ().and section 30 and the written and oral forms 
“of ‘blackmail 1 no konger form a logical pattern.. 
OL 54 L. Q. R’ I5 


“92 (1843), 1 C. 2 K. 212. "The s same view was taken in the Court for Crown 
Cases, Reserved in R ve Miard, I | Cox CL. 22, and R v. Chalmers, 16 L.T. 363, 


.. Yo Cox C.C. "450. 
^. MW (1863), Le. '& Ca. 288: 


2.9 Ibid., 297. e 
" e 1920, 2 K.B. 260, Ct. CA. » (Lord Reading; pd Shearman and Sankey, 


~ 
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Rail with ‘Menaces or dy Force with Intent to Steal :- 7 ee 


Section 30. - 


: This offence appears in a statute of ES s% ** An Act to amend a i 


E the Laws relating to Robbery and Stealing from.the Person," 


| of which section 7 is devoted to persons who “with menaces or '- 


shy force, demand any property of any person with intent to 


] "steal" This section re-enacts an identical provision in the con- 
‘solidating Act of 18279 where, however, the provision is found.. 
- jn the same section as provisions dealing with actual robbery, - 


stealing from the person, and assault with intent to rob. As 


. regards assault with intent to rob and demanding with menaces , 
© ": or by force with intent to steal, this latter section simply re-enacts .:. ` 


section 5 of the criminal statute of 1823.9 And section 5 repeals- 


and professes to make better provision for the punishment of 


"offenders against an Act of 17349? and to amend the Act. That 


“Act is “an Act for the more effectual Punishment of. Assaults ~ 


with: Intent. to commit Robbery" and in section X we have the 


- first form of the offence-now contained in section.30 of the. 


Larceny Act, r9r6. 


The Act of 1734 recites that “ many of His Majesty’s subjects d 


- have of late frequently been put in great fear and danger of their 
~ lives by wicked and ill-disposed persons assaulting and attempting 


' to rob them” and declares to be felony the conduct of such per- ` : | 
. sons who “with any offensive weapon or instrument, unlawfully -~ 


, xand maliciously assault, or shall by menaces, or in or -by any. 
-"forcible or violent manner, demand any money, goods or chattels, 


of or from any other person or persons with a felonious intent to.: ^ 
' Fob or commit robbery. " In its original context there can be no |. 
- doubt that "menaces" means such menaces as, if the demand - - 


-accompanying them be complied with, robbery is committed: 
the words “with intent to rob” make this clear and they give 


effect to the declared object of the Act. There can be no intent ~~ 
' to rob unless the handing over of the property. -demanded amounts - ` 


> to robbery. Therefore, "menaces" in section 1 meant present. 


` threats of immediate battery if the property be not delivered up ; | 
to the accused. A demand with menaces stands in contrast, ... . 
firstly, with a demand in a forcible or violent manner, which. `` 
. Seems to imply a battery; secondly, with a particular kind of .: 
‘assault (with an offensive weapon or instrument), the assault.not | 
- . being required to be accompanied with a “demand” because the -' . 
felon may intend to commit robbery by himself taking the i 


- (6 4 W. 4 & x Vict. c. 87, re-enacted by s. 45 of the Larceny Act, 1861. 
_ 9? 5&8G.4c.29,5. 6. 
38 4 G. 4 C. 54, repealed 7 & 8 G. 4 c. 27. 
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property. Ga "his victi afters he T ‘has then’ indes to submit 

7 thróùgh the fear induced by: the assault.. This sécond contrast 

is not essentially affected by: the creation, in 1823 of tlie offence 

- of ‘assault’ with infent-to rob” without any necessity for the 
>-assault to be with an offensive ` weapon or instrument. As regards 

i - the: first’ contrast, the Act-of: 1823 changed. the wording slightly . 
by -Speaking- of demanding | "with menaces or by~force” and 
e L -these words aré now incorporated in-section 30 of the Larcény 
i > Act. and. ‘separated. frorr the other types of 'attemptéd robbery 
aoe - which | are now-to be found i in the “robbery section,” section 23. 
E TA more important change was made in 1823 by the substitution | 
“of “with intent to steal" for “with- intent to. rob or. commit 

pap bety ' Has this substitution altered the. essential nature of 

* the- offence from’ a statutory ‘form.-of attempted robbery to: 

"s - "s . "blackmail" in its wide modern sense? ` 
Kus docs In'2823 the. change was of no significance but merely iniro-: 
‘duced what was then a more logical form of words. Larcény by 

< aoda had not then been. .recognised as a kind of larceny . 
“distinct from the kind which Was known as robbery. It was 
vat oM only threats of the ‘gravity required in robbery which. caused 

. the delivery of the property to be ‘stealing and therefore it was 

x / only these threats which could” accompany an "intent to steal.” 


yee ew VN 





t X ¢ ‘The words “with intent to steal" implied that the menaces or -` 


EN 


v-force Inust be of such’ gravity as to make the delivery of the 
property robbery. It was more logical - to introduce the mental 
element of. larceny with “intent to -steal” rather than “with 
3 -intent to.rob” because Tobbery i is simply a kind of stealing and 
in ‘stealing the mental -element is ‘always the same. The physical | 
“‘element‘in the only kind of ‘larceny which could be intended 


pi - (viz. robbery) had been introduced already by the previous 2d 


“ words in:the- sentence, "with menaces or by force.” 
Md =, The óffence of demanding with menaces with larcenous intent 
“>> had by.1823-been extended somewhat with the growth of con- 
pur m Structive robbery and it would: logically be extended further as 
s KE “soon: as larceny by intimidation developed. But could the meaning 
^ i 2of. menaces.be still. further expanded - -beyond threats to accuse 
* of :unfíaturál. crime, certain threats to.propérty, and the com- 
. paratively mild.threats to the „person sufficient in larceny by . 
~.. „intimidation? There áre-few cases on the subject and no. further- ~ 
: extension was éstablished until the present century.. 
<2. The old and. accurate: meaning of menaces was accepted in 
d -Vy “Walton. 100 The prisoner had beem convicted of demanding 
’ money: ‘with menaces with intent to- steal, hé: having threatened 
pus 100 " (2863), Le. & Ca. nd ` 
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‘to execute a distress warrant which he had no authority to do, 


but the Court for Crown Cases Reserved quashed the conviction : 
because the trial judge had directed the jury, as a matter of law, 
that the conduct of the prisoner constituted a menace within the. 


meaning of the Act. As Wilde, B., said in delivering the judg- . 
'' ment of the Court!: ‘The essential matter is that it [the degree 


of alarm excited] be of a nature and extent to unsettle the mind 
of the person on whom it operates, and take away from his acts 


that element of free, voluntary action which alone constitutes . - 


consent. Now, to apply this principle to the present case, a threat: 
. or menace to execute a distress warrant is not necessarily of a 
character to excite either fear or alarm. On the other hand, the: 
menace may be made with such gestures and demeanour, or. 
with such unnecessarily violent acts, or under such circumstances 
of intimidation as to have that effect."19? Counsel for the Crown 
and for the prisoner both argued on the basis that the menaces 
under the Act must be of the robbery kind; and when the former 
submitted that there was "such a menace as, if the money had 
` been obtained by means of it, would have amounted to robbery," 
because property had been threatened, Blackburn, J., inter- 
jected the qualifying remark about the occasions on which 
threats to property had been held sufficient: “It should be 
remembered that those were times of great riot.’ In the judg- 


ment the Court answered its question, “Where then is the proper. Jr 


limit to the operation of the section?” in these terms: “It is 
to be found in the words “with intent to steal.’ There is no other 
restriction expressed. Nothing is said about 'violence' in con- 


.., junction with menaces, still less about violence to the person as 


distinct from violence to property. There is no express limit,’ 
except in the words 'with intent to steal! Now, a demand of 
money with intent to steal, if successful must amount to stealing. 
It is impossible to imagine a demand for money with intent to , 
' steal, and the money obtained upon that demand, and yet no 
stealing. The question then arises, What are the incidents attend- 
ing the procurement of money or property by menaces or threats 
necessary to constitute stealing?” And the implied limitation: 


101 Thid., 298 (Erle, C.J., Blackburn, Keating, & Mellor, JJ.). 

102 Cp, Channell, B’s. explanation of this case in R v. Robertson (1864), Le. 
& Ca. 483, 487: The jury "ought to have been asked, the threat not being neces- 
sarily of a character to excite alarm, whether it was made under such circum- 
stances of intimidation as to have that effect.”’ 

103 Thid., 292, 293. The opinion of Pollock, C.B., at Assizes (after consulta- 

. tion with Cockburn, C.J.) that a threat to burn the prosecutor's property, there 

being no riotous circumstances, is sufficient under the Act (R v. Taylor (1859), 
I F. & F. 511), is irreconcilable with Blackburn, J's. view unless East's suggestion 
be accepted (supra, p. 29), viz. that a threat to burn a house conveys a threat of. 
personal danger to the occupiers. 

104 Ibid., 297. 
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~of the section- appears inthe: passage. quoted above in.which it 
` was explained that personal intimidation is. essential. . 
: In R v. Bernhard‘ the principle of R.v.-Walton was followed : 
* to thé extent that the existence of a bona fide claim of right was 
> held to be sufficient to prevent guilt from attaching to the demand: 
` this sound: reason for the decision becomes still more obvious if 
L7. Wwe recall that a claim of right is also a, defence to a charge of 
assault.with.intent'to rob,!95 to one of robbery by means of an 
E ‘assault, 107 and.even to a charge of robbery by means of actual 
| battery.1' 108 But according to.tlie principle of. R v. Walton, R v. 
, Bernhard: could equally well have ‘been decided. on the ground 
that the menaces used (threats by the accused, the prosecutor's 
‘mistress, to reveal their relations to his wife) were not sufficiently 
intimidating for the purposes of the completed offence of larceny. 
- The next case on the subject after R v. Walton, R v. 
| Robertson,!® is an example of menaces which.amount to personal 
: intimidation. It was held that a threat by a police constable to 
take. a man to prison upon a fictitious charge was a menace 
; " within. the meaning of the Larceny. Act- A similar threat had ` 
. been held: insufficient for the-crime of robbery," but there was 
19 sufficient. degree of personal intimidation in R v. Robertson for ° 
qe thé. purposes of the offence of larcény by intimidation. . 
P - " It was not until I9IA4 in R v. Boyle! that the word menaces 
"wwas allowed. to bear its now familiar wide meaning. The appel- 
-. lants:níade threats to the chairman.of a company that attacks 
i. upon. the company would be published in a newspaper, which 
.'" would have the effect of reducing the market price of the shares, 
i x: and they demanded a sum of money as ‘the price of refraining 
. from, such attacks. It seemis a clear case for a prosecution for the 
| Offencé, under section 31 (2), then: 'defined in the Libel Act, 1845, 
^ . and it iS unfortunate that counsel for the appellants did not 
re point. out that there was an alternative charge: they did, how- 
. , Lever, argue from: the restricted meaning of menaces in the 
. Georgian -statutes. - This argument was rejected. Lord Reading, : 
.. C.J; read the written judgment.of the Court of Criminal Appeal: 
“We. do not think that the meaning of the word ‘menaces’ in 
;"the.'section.is so restricted. „Whatever may have been the view ` 
E tem earlier days under the older statutes and decisions a wider 


106 1938, 2KB. 264, ~CEC.A:. 
108- R y; Boden. (1844), 1C. &K, 395: 


cc L107 Riy, Hall (1828),3 C. & P. 409. `- a? 
af ru MUR R v. Hemmings (1864), 4 F. Se. 50. 7 
202 oc 1899. (1864) 4 Le. & Ca. 483, C.C.R: E : 


EL R v. Knewland (1796), 2 Leach 721; aD - 
111 1914, 3 K.B. 339, Ct. c. A. RUE Reading, € J» -Lord Coleridge and 
Sankey, i J. : ] 
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^ intent to steal." Surely they would not have said that the appel: 


T 


-.7 the threat is of such a character that-it is not calculated to deprive | gr 


or 


TU aes Gee _= MODERN LAW REVIEW ly, | [E 


Sue ux - m 





. meaning has been given to the sod ty later decisions TET 


-with R v. Walton, decided by a very strong Court more than~ 


p years ago."? But apart from R v. Walton the only other v: 


~ decision the Court could refer to was R v. Tomlinson,“ and that 
" case is concerned with the other section which contains the word, 
- “section 29, in which the absence of the qualifying words "with | 2 


intent to steal" makes the broader interpretation easier. In ~ ^. 
R-v. Boyle the Court quoted the passage from R v. Walton, to: P 


‘pe found above, in which it is pointed out that nothing is said 


-in the section about violence to person or property in conjunc- -- .” 
tion with menaces, but the Court omitted to notice the other . 
` passage, also quoted above, in which the Court for Crown Cases 


Reserved held that the threat must amount to intimidation 
sufficient to take away consent: it is clear from the passage ` 


¿which was not quoted in R v. Boyle that intimidation, in the 


_earlier case, was understood to mean physical intimidation. The’ 
"judgment i in R v. Walton, taken as à whole, has a very different 


- ‘sense from that read into it in R v. Boyle. In R v. Boyle the Court. 


did not appreciate the significance of the qualification “with 
lants had “stolen” the sum of money which they had succeeded ` 
-'in obtaining on a former occasion by means of the same threats 
` to publish the attacks on'the company. -They agree that “if 


'any person of reasonably sound and ordinarily firm mind of the’ 


`“ free and voluntary action of his mind it would not be a menace . -’ 
ndun the meaning of the section."!^ The judges who decided" - 
R v. Walton in accordance- with the common law would have -- - 


agreed with this general statement, but would have added thàt 


-. the consent of the person described could not be overcome except 


: : by something in the nature of personal intimidation.!15 


A practical consideration underlying the judgment in R v. 
` Boyle4® was expressed in the following words: “The degree of 


"fear or alarm which a threat may be calculated to produce upon aë 


ua Thid., 
m (1893), 1 "0.5. #66; supra, p. 37. 7 
114 Ibid; » 345. 


us “To intimidate” under the Conspiracy and Protection of Property Act, 


^7: 1875, S. 7, was given the-meaning of a threat of personal violence (Curran V... 
.Treleaven, (1891), 2 Q.B. 545: Atkin, L.J., in Ware & De Freville, Lid. v. Motor ` 
"?Trade Association, 1921, 3 K.B. 49, C.A., p. 82), and it required a statutory ~~ 
. change for “to intimidate” to mean “to cause in the mind of a persona reasonable . ` 
. apprehension of injury to him or to any member of his family or.to any of his 

. ` dependents or of violence or damage to any person or property,” the expression ' 


'injury" including “injury to a person in respect of his business, occupation; x 
. employment or other source of income and any actionable wrong": Trade 
Disputes & Trade Unions Act, 1927, s. 3 (2) and (3). : 


. H$ 1914, 3 K.B., p. 344. 
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“the am at the person: on. NOn it: is intended to ‘partis may. 


‘vary. in different: cases and in different circumstances. A threat 
i-t to injure a man's property-may. be-more serious to him and have 
a greater: ‘effect upon his niind-than a threat of physical violence." 

- This may be true but the difficulty of. examining the strength of 

“the party’: 8 power.of resistance woüld have been avoided if the 

~ charge: brought had been "that of the offence now defined in 


"section 31, re-enacting ; section 3 of the Libel Act, 1843: “intent ` 
..to extort” does not imply an overcoming of consent in the same ` 


;way. as do. words which introduce. the ‘conception of ‘larceny. 


: a may sympathisé with the hope of Peterson, J27: “Freewill 


has been much discussed. in the region of metaphysics, and law- 

^ "yérs. might be content that the discussion should not extend to 

. the realm of law." The conceptions of consent and freewill are 

an not obstacles in the way of ‘punishing blackmailers under section 
"31 -though these conceptions ‘are’ relevant. under section 30 in 
~ which £he: definition implies that the larcenous menaces must be 


- such’ as can overcome ‘‘thie consent of the ` owner. ^" At the same: 





= ‘time; the- common law has, in the rules of-robbery and larceny 


= 





-cby intimidation, fairly definite answers to the- question, What is 
--sufficient:to cause a taking of property under. threats to be a taking 
"without the consent. of the owner? "The decision-in R v. Boyle, 
^in breaking away 1 from the coinmon law. restrictions, has made the 


T S. dew tore uncertain and, it is submitted, unnécessarily uncertain 


*xin-view of the width of section 31-in respect of blackmail. 





E fear for the value of intangible property. which was present 
in that case? In the following year- Lord Reading, C:J., again 
- -delivered the judgment of the Court of Criminal Appeal,” this 


.^ timeto ‘the effect that that which amounted toa threat to accuse 


."of crime was a “menace” -within the meaning of section 30: 


. their: lordships ignored the corisideration that às the crime in 


zA -question - (trading with the enemy): was punishable with seven 


>= years". penal servitude the prisoner could have been charged and. 
^. convicted under section 29 (1) (iii).!1?* Nor, on this occasion, was . 
"any consideration given to the meaning ‘of “with intent to steal.” - 


s In. Rv. Bernhard!?0 it. was: assured without question that the 


7. peóseciator s fear that his former mistress would. reveal their - 
m — eed to his-wife was sufficient: | ' : 
ae dti is, ‘then, submitted that the offence now defined in section 30 


ai. “Hodges v. Webb, 1920, 2 Ch 70, 86. 
pu 8 Rv: Studer, 11 Cr. "App..R. 307; 85 L.J.K.B. 1017. 
: di. Or under S. 31 (2) if, on the facts, he could not Bave been said to threaten 
"to accuse." 
col im 1938, z KB. 264. ; 











“How far has the principle of:R v. Boyle been extended beyond 
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of ‘the Larceny Act, m was originally intended to be an ap- 
. pendage to the law of larceriy covering certain kinds of attempted 
robbery and larceny. This original intention is reflected in the‘ 
- words of the section which, besides requiring an intent to steal, - 


provides that the property demanded must be “capable of being. ` 
. Stolen." The three last-mentioned decisions of the Court of. 


- Criminal Appeal are, as a matter of logic, in conflict with the 
terms of the statute. Professor Campbell is right in thinking that ` 
- -the explanation of the bewildering: variety of wording in the. 
“blackmail” sections of the Larceny Act is “ purely historical,’}21- 
- but the anomalies were brought about by such recent history as 
R v. Tomlinson in 1895 and R v. Boyle in 1914. Section 30 is, 
in his words, “anomalous and productive of contradictions in- the 


modern law." This is so because the earlier history of the pro- -. 


vision not having been appreciated, it has been stretched by 
Judicial decisions beyond its proper compass so as to cover black- 
;mailing conduct which the provision in section 31 only was 
originally designed to punish. 


Threats to Publish Any Matter with Intent to Extort : 
Section 31 (2) 


It was provided by the Libel Act, 1843, section 3, the im- 
. mediate predecessor of this section, that nothing therein con- “3 


tained was to affect the law then in force relating to threatening * 
letters. Thus the more serious kinds of blackmail continued to 
be punishable with heavy sentences, while the threats which were _ 
, made criminal for the first time in 1843 carried a lighter sentence. 
Section 31 (2) is much wider in scope than the two preceding ' 


“sections in the Larceny Act, 1916. The only evil which need be. . 


threatened is the printing or publishing of "any matter.” As 
successful extortion under the section need not amount to stealing 
_ there is no necessity for the transfer of the valuable thing to be 
. demanded immediately on the threat being-made: it makes no 


difference if the blackmailer requires the property to be handed. 


over at a future date. And the "valuable thing" need not be 
capable of being stolen. There is no need to prove any specifically ^ 
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defined type of consequences which is undesired by the prosecu- -; . 


'tor. The essence of the offence is the "intent to extort.” This. 
‘is brought out in the judgment of the Court of Criminal A 


. im R v. Wyatt? in which it was argued that "in order to con- ^ ^ 


stitute an offence against the statute it must be shown that the 


`- appellant made such a threat as would affect the mind of a reason-. 


712. Op. cit., 55 L.O.R. 384, n. 6. i ee 
122, (1922), ^6 Cr. App. R. 57, 59, 60; ; 91 L.J. K.B. 402, 493. Mrs i 
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l able man and deprive him of his free volition and cases such as 
R v: Tomlinson and R v. Boyle were cited.” The Court thought ` 


ie they. had “no bearing upon the case": “The nature of the 


_ threat. required to constitute an. offence. against section 31 . . 


^^ is stated in the section itself. Under subsection (I) it is a threat 


to publish any libel, and under subsection (2) a threat to publish 
any matter. The word 'threaten' in this section is equivalent to 
“expresses an intention’ or “says that he will’.” 

It is impossible to imagine that the words “with intent to 


i extort” were at any time meant to imply that successful black- 


-mail -under this- section must amount to private extortion at 
common law. There is little evidence beyond Lord Holt’s ruling 


^ in R v. Woodward!? that there is such an offence and such a 


 stultification of the section has never been suggested and the 


` decisions on the section are inconsistent with it. The inter- 


. pretation of the words is restricted by no decisions previous to 
' 1843 and by very few since that date. It would therefore be of 


7 practical value to submit the words of section 31 to an analysis 


- which is purely jurisprudential. 
It has been thought! that other branches of the criminal law 
* which were consolidated in the last century may “on systematic 


iS analysis prove to contain as.many inconsistencies and to stand 


2^ 


J- 


no less in need of revision” than the law of blackmail. This is 


_ X unlikely for it would appear. that in no other branch of the statu- 


_\tory law of crime has case law given: such an unforeseen inter- 

retation to logical statutory provisions. .Professor Campbell 
` asks: “Is there not a case for the systematic codification of the 
whole law. relating to blackmail?" In the present state of the 
law there is such a case. One satisfactory method of codification 
might be:to annul the judicial interpretations put upan the 
` coding e Sections as they now stand. . 


W. H. D. WINDER. 


x uu Hood: 11 Mod. pri supra, P. 30. 
pbell, op. cit., + 399. 2 


The “blackmail” sections of the Larceny Act, 1916 (6 & 7 
- G. 5c. 50) read as follows— : 


'S. 29.. (1) Every person who— 
'(i) utters, knowing the contents thereof, any letter or writing demanding 
: of any person with menaces, and without.any reasonable or probable cause, 
“any property or valuable thing ; 
(ii) utters, knowing the contents thereof, any letter or writing accusing 


Vor threatening to accuse any other person Decius living o or dead) of any 


4x. - 
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. felony and on conviction thereof liable to penal servitude for any term not 
- exceeding five years. E 
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- property or valuable thing from any person, 
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crime to which this section applies, with intent to extort or gain thereby any 


. ' (iii) with intent to extort or gain any property or valuable thing from any 
person accuses or threatens to.accuse either that person or any other person 
(whether living or dead) of any such crime; 


shall be guilty of felony, and on conviction thereof liable to penal servitude for- 


life, and, if a male under the age of sixteen years, to be once privately whipped : 


in addition to any other punishment to which he may by law be liable. 


(2) Every person who with intent to defraud or injure any other person— 
a) by any unlawful violence to or restraint of the person of another, or 


(b) by accusing or threatening to accuse any person (whether living or 
dead) of any such crime or of any felony, 


compels or induces any person to execute, make, accept, endorse, alter, or destroy 


the whole or any part of any valuable security, or to write, impress, or affix the 


. name of any person, company, firm or co-partnership, or the seal of any body. 
' corporate, company or society upon or to any paper or parchment in order that 


it may be afterwards made or converted into or used or dealt with as a valuable 


security, shall be guilty of felony and on conviction thereof liable to penal 


servitude for life. 


(3) This section applies to any crime punishable with death, or penal servitude , 


for not less than seven years, or to any assault with intent to commit any rape, 
or any attempt to commit any rape, or any solicitation, persuasion, promise, or 


threat offered or made to any person, whereby to move or induce such person . 


to commit or permit the abominable crime of buggery, either with mankind or 


with any animal. 


(4) For the purposes of this Act it is immaterial whether any menaces or. 


threats be of violence, injury, or accusation to.be caused or made by the offender 
or by any other person. $ 


S. 30. Every person who with menaces or by force demands of any person , 


anything capable of being stolen with intent to steal the same shall be guilty of 


S. 31. Every person who with intent— 
(a) to extort any valuable thing from any person, or 


- (b) to induce any person to confer or procure for any person any appoint- E 


ment or office of profit or trust, 


(1) publishes or threatens to publish any libel upon any other person 
(whether living or dead); or , 

(2) directly or indirectly threatens to print or publish, or directly or 
indirectly proposes to abstain from or offers to prevent the printing of 
publishing of any matter or thing touching any other person (whether 
Jiving or dead); 


- shallbeguilty of a misdemeanour and on conviction thereof liable to imprisonment, 


with or without hard labour, for any term not exceeding two years. 
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qp THE STATUS OF REFUGEES : 
fe R. EJ. COHN'S article on “Legal Aspects of Internment” 
E » (4 M.L.R. 200) has filled à gap in the discussion on a problem, 
EV involving .a variety of non-legal cónsidérations, not always com- 
.. patible with each other. For that reason alone the notes deserve the 
praise of all who want to approach the question with impartiality. 
` ` The general aim of the Geneya Convention concerning the Status of 
Refugees from Gérmany may, perhaps be described as to confer upon 
refugees a special status and to accord to them most favourable treatment 
~ accorded to nationals of a foreign country,.excluding thereby any special 
} ‘treatment not directed against all aliens alike. It should be noted, however, 
. -that apart from the reservation mentioned by Mr. Cohn as to Art. 5 the 
British Government have made .a general reservation restricting the 
` "application of the Convention to such refugees coming from Germany who 
-.', “at the date of ratification (Sept. 26th, 1938) no longer enjoyed protection 
of the German Government." The vast majority of the refugees, however, 
> arrived only after that date in consequence. of the pogroms following the . 
. assassination in Paris of the German Diplomatist von Rath in November, 
- 1938. E n $^ 
.^ The convention being an international treaty between States, it is 
` "further doubtful how far it can be relied on by the individuals concerned 
as distinguished from the contracting Governments. These considerations 
`~ limit the practical importance of the Convention to such an extent that it 
seems appropriate to discuss that power of the Executive more in detail, 
- "Which in fact and expressly has been made the basis for the mass intern- 
- ment, namely, the Royal-Prerogative. ^ . ^ : 
As stated by Mr. Cohn, it can scarcely be doubted that the Home . 
Secretary may deal with enemy aliens in accordance with his free discre- 
vn, and it is settled law now that once an enemy alien is lawfully interned 
is as to his remedies in no better position than a prisoner of war (cf. 
ses cited on page 202 and. R. v. Knockaloe Camp Commandant, ex 
“arman. 87, L.J., K.B. 43). On the other hand it is clear that, if 
cason or other, it can be shown that the person detained is not 
enemy " alien, an order for internment based on the Prerogative 
‘a special statutory power is illegal and could, therefore, be 


/challénged in a Court of Justice. : 
The problem.of the general internment of refugees turns, therefore, 


' *ptimarily round the question whether or-not they are “enemy” aliens in 
„law; that most of them are friendly in fact is generally recognised. 
—. An“ enemy alien ” usually is defined as a “subject of a state at war with 
"|. His Majesty," although e.g. for the purpose of the “Trading with the 
- Enemy Act," the test is territorial and not national. Yet, it is submitted, 
even in'the wider sense-of the word the test of nationality.is not always 
`= decisive; in other words, there may be persons who are enemy subjects 
and still are not “enemy aliens." . — E 
s: -The problem of refugees is commonly. thought to be a new one, but it 
. -has arisen.before, even with regard tothe special question under discussion, 
. .in the case of the French Huguenots, Were these refugees during the 
Anglo-French War after the revocation of the. Edict of Nantes treated 
. as“‘friendly’’ or ''énemy" aliens? In the case of Wells v. Williams (1 Lord 
" Raymond, 282) we find in this respect the following ‘noteworthy. remark: 
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R ; 
“The King may declare war against one part of the subjects of a Prince 
and may exempt the other. And so he has done in his war with France, 
for he has excepted in his declaration of war with France all the French 
Protestants.” Accordingly it was held that the refugee plaintiff was not. 
barred from bringing an action in the English Courts by reason of being 
an enemy alien. The statement that the King may declare war against. 
part only of the subjects of a foreign power is wide enough, however, to be 
of a more general application, at least in municipal English Law even 


though in International Law as between the States concerned the distinc- "m 


tion nowadays may not be practical. 

In this connection the setting up of Tribunals for the classification ot 
enemy subjects, in particular the classification of all those persons who were 
found to be genuine refugees as “victims of Nazi oppression” appears in 
a new light. It is submitted that this classification in connection with 
authoritative statements to the effect that the aim of this country is to 
fight Hitler and Hitlerism, amounts in fact to an exemption from the 
ordinary effects of declaration of war with regard to all those who were 
found to be “victims of Nazi Oppression.” Significantly they are 
mostly called “friendly aliens," even if interned, although when at large 
they only are treated as “enemy” aliens temporarily exempted from the 
special restrictions otherwise applicable to their class. Should not instead, 
on the authority of the precedent set up in the case of the Huguenots, the 
“victims” have been treated as friendly aliens de facto and de jure, not- 
withstanding their German nationality, if any? If so, they could not be 
interned merely for the reason of being "enemy" aliens and any other 
restrictions directed against enemy aliens as such simply were not affecting . 
the “victims.” f 

This argument naturally applies with even greater force to those who | 
have been deprived of their nationality or are for other reasons stateless 
In view of the many cases brought before the Courts during the last w: 
when the question of loss of German nationality and its bearing on ^ 
legality of internment has been submitted to a judicial review, it is’ 
prising that not a single case has been reported now. It is obvious tF 
nature of compulsory expatriation is quite different from the’ 
nationality by residence abroad, which was the chief reason for.” 
loss of German nationality at the time of the last war. " 

How far German refugees by the mere fact of emigration i 


.nationality is questionable. The German authorities undouMmm—— 


regard them as subjects as far as duties are concerned, though nv £jnjsseoons 


protection or in other respects. One of the principal inciden{ uo jou pue D 


ality is the right to re-enter the Home country; this right, evs,, ue me] ut 
time, has been denied to all German emigrants (refugees), Jeo ouo 105. 
non-Jewish alike; in many cases not even a passport has been graag 214vd. 
them, one of the main reasons for the Geneva Convention. Yo eq 
It might well be argued, therefore, that under such conditioną əq 
claim by the German Government that these people still are Germéor 
subjects is illegal and not in accordance with International Law: anothe 
argument tending to show that refugees should be accorded the legal 
status of friendly aliens and not that of enemies, and, therefore, not sub- 
ject to discretionary internment on no other basis than that they are V 
enemy “subjects” or "nationals." \ 


It cannot be denied, of course, that even among those who are or Eo 


purport to be refugees are some who in fact do not deserve the confidence 
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“of the Executive, and it is-clear that the State siniply cannot take the risk 
.of not controlling these elements. Indeed this consideration has been 





|. *calléd by Younger, J., in the case of Schaffenius v. Goldberg! "the only - 


justification” for interning civilians: At the time.of that judgment, 
however, -the "Executive. had not the: wide. powers they have today under 
- section. 18B of the "Defence regulations, ‘a regulation even applicable 
"against British- subjects. 
> The chief difference between these powers and the Prerogative Powers 
is the fact that in the former case.a particulay case has to be made out 
2 against an individual person, while under the. Prerogative no reasons need 
: Ww “be given beyond the fact that the internee technically i is-an enemy alien, 


meaning under the prevailing praxis that he is the holder of a German ` 


C Es . t passport or not even so much. Yet even the Defence Regulations leave the 
"Executive wide powers òf discretion. In Re Lees? it has been held in effect 
` that the discretion of the Secretary of State is not subject to judicial 
` control provided the “Home Zau had reasonable cause for the belief 
: -expressed in the order.” 
ues There must be some special reason, however, and at least the internee 
. can appeal to an advisory committee.. It is submitted therefore, that there 
.are ample legal powers vested in the Executive to safeguard the security 
.:0f this country which is the paramount consideration without having to 
n i T on the law of enemy aliens with regard to persons who neither deserve 
that FEDA in fact nor, as it has been tried to show, in law. ` 


S. f i cu E H. J. Feist. 
ri 1 [1916], x K.B. 287. M dme ro : 
-t — 8 (1949) 57 T.L.R. 26. 





54 © MODERN LAW REVIEW July, 1941 





` STATUTES 
The War Damage Act, 1941 


The city arose as a specially protected environment within whose safe 
confines culture, industry, and civilization could develop. It is a parti- 
cularly ironic turn of history that this environment should have become 
the one most vulnerable to the disintegrating effects of modern warfare. ! 
The bomber has created the unprecedented necessity for the entire system 
of civic relations to continue its daily functions amid the continual destruc- "n 
tion and threat of destruction of its materials, lives and property. 

Insofar as law adjusts and controls these relations it is goaded into ; 
activity. It was inevitable that stacks of statutes and reams of regulations d i 
should accompany each new manifestation of destruction. Perhaps it was 
equally inevitable that this new law should be most inadequate where 
the need was most urgent. Law, which founds itself on precedent, and, i 
more than any other science, inhibits its ability to meet new situations 
by the strictness with which it limits itself to the employment of existing 
historically defined sources and concepts, must always miss the point of 
revolutionary situations, even where it is profuse to the point of exhaustion . 
in dealing with them. There is the constant danger that a new problem 
will not be met, but be given only the specious appearance of solution, by 
surrounding it with traditional and comforting words. The existing legis- 
lative scheme to meet the emergency so urgently raised by war damage, 
both to life and property, has done little more than hide the scars with | ! 
a bandage. Crucial social problems have been subjected to administrative 
first-aid treatment, and laws, which, in their reliance on the major premises 
of juridical ‘normalcy’ are nothing less than irrelevant in the circumstances. 

The most recent and the largest addition to this scheme, the War 
Damage Act, 1941, only confirms it in this aspect. It is not possible here 
to consider even a fraction of the vast number of legal problems that w` 
arise from this Act, many of which will only precipitate themselves cle- 
in its practical administration in succeeding years. Its relations to ex^ 
war damage law is a problem of more immediate practical urger 
a codification of the measures in this series, made now, would play P 
part by dissolving the inconsistencies inevitable to an interre’ 
of ad hoc emergency measures. From this point of view, indec 
something of an achievement. Conceived out of necessity \ 
haste, its 102 sections and five schedules are, with few exce 
drafted, and free from inner inconsistencies. This is particular, 
able in view of the lack of general discussion that would norn, 
and accompany a bill of comparable importance in peace { 
the pressure groups were active, and the authentic peace-tim- 
imparted by the advertisers and bill-posting associations gett! 

(s. 19) while local authorities had many reasonable dems. 
The gap was partially filled by the sustained and inform ` 
a representative body of members throughout the pass! 


1 S. 25 (8) (d) is not clear until it is realised that it operates by | 
to a definition, not as a definition. S. 37 (1) and the Third and F a K 
are not models of lucidity. A more serious blemish is the way in'v a 
are scattered broadcast throughout the Act, and those which . 
placed at the end, so that its first perusal is a painful affair of 
suspended judgments. An earlier practice of putting all definiti 


of the measure had much to commend it. Y 
24 
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through the House of Commons and the adoption by the Government 
of an attitude of considered and conciliatory co-operation. 

Part I of the Act is the longest, dealing with what it calls, with some- 
thing of an inherent contradiction, “Buildings and Other Immovable 
Property." The new body set up by Section r, the War Damage Com- 
mission, which is to be found wielding vital quasi-judicial powers in every 
corner of this first part of the Act, deserves separate treatment at a later 
stage in this note. The Act continues by formulating two schemes, one 
relating to payments (ss. 2-17), and the other to contributions (ss. 18-36), 
connected with each other only by tenuous links. 

Payments. These are of two kinds. A payment of “cost of works” is 
for the cost, reasonable at the time of the execution of the works, of rein- 
stating the land in the form in which it existed immediately before the 
occurrence of the damage. A “value payment” is equal to the amount 
of depreciation caused to the land by war damage, being the difference 


Te-4—--422- LL. nonta 2f LL. C423 t. t4 1 
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cash needs of a bombed-out person, there are restrictions on the power 
to assign rights to payment. Claims for under £5 are not to be entertained, 
though there is provision for the aggregation of successive minor damage 
to the same land. 

These are the bare bones of the paymentscheme. They are bare because 
they have been presented deliberately stripped of the conglomeration of 
discretions given to the Commission at every point, and which might 
confuse the undiscriminating into the belief that there is life in these 
provisions. Discretions are of value when the choice lies between cogent 
alternatives; and though so wide a discretion must have some tangible 
results, the general impression given is that of the mime who fruitlessly 
endeavours to conceal his own appearance by altering the shape of his hat. 

The defence put up for the difference between the cost of works and 
the value payment is that while it is in the national interest for a partially 
destroyed house to be repaired, to reinstate a house which is a total loss 
would be to give a new article for an old one, ignoring the factor of depre- 
ciation before damage. Hence, in this latter case, only a money payment 
should be made, and this must be calculated on the basis of pre-war value. 
This means that while it is in the national interest for Smith, who has his 
house partially destroyed, to have it repaired, it is wrong for Jones next 
door, who has felt the full weight of the missile, to have his house restored. 
In his case the national interest demands that he be content with the 
promise of payment, in an unspecified future, of a sum of money, calculated 
on a basis of value that will probably never exist again, and which will 
almost certainly be inadequate to replace his house at inflated post-war 
‘prices. It is true that Section 14 enables the Commission, after the war, 
to report that in view of changed circumstances, value payments should 


be increased, and that the Treasury may then act by regulations on this . 


recommendation. This is one example of those vague discretions from 
which only the most sanguine can draw comfort. In most cases, the tru 
effect of these provisions will be that the man who suffers most will rece’ 

. least. This will be the effect not only as between persons on the 7 
level of life, but as between large and small property owners. Itis the 
dwelling house which is totally destroyed far more frequently Ë 

large block of flats or business premises. The same disparity.’ 
relation to non-payment of sums less than £5. The entertainm/ 

claims, it was truly said, would entail an onerous administrat 

- On the other hand, there exists in Section 2 an innocuous so; 


cretion that will almost certainly work inequality in this CONN Mans (€ 


Commission is to deal with land, for the purposes of payment, if 'Áprureg sq 
as it determines, called “hereditaments.” The provision was} 91?rpeurur 
the grounds of administrative expediency. Where, for exam 'sjueur 
neighbouring properties in the same ownership are damaged YtÁed Thun 
mission will be able to deal conveniently with them as one unit. Of pegroeds 
however, this power passes well beyond the scope of mere adminisj9[duroo 
If several properties in the same ownership have each suffered pucnd 
damage, to treat them as one unit will mean that a cost of works pay? UO 
will be recoverable in respect of the whole damage, which will amoi Se 
as for the unit, to more than £5. The individual small owner must wato 


for another bomb to fall in his street. There seems a more serious possi- Y 


-4-2 40.. Loa ILa nma eh maner has 


oo C STATUTES 732 7 0 7 SEE 


* unit, which, if it had been in separate ownership, -would have been eligible 
“for a value payment only. ;. . ~ Ves e LS i E 
-. "The most serious defect of all, the treatment of mortgaged property, 
. can only be properly appreciated when the contribution .provisions have 
'.:* been summarized. Oe. raa or FUA. wie 
~ - -Contributions.- These are levied on the.net annual value of property; 
d being thé net Schedule A assessment where ohe exists, and otherwise the 
.. “valuation for rating purposes. Advertisement hoardings, tidal fisheries 
* - zand-rent-charges are excepted from contribution. Contributory properties 
_ | will pay, in five arinual-instalments, commencing in 1941, 2s. in the £ on 
t. such value, with certain exceptions including agricultural land, open-air - 
^ ..-sports grounds, and incorporeal rights, where the contribution is only 
' 7 “6d. in the £. It has been estimated that the amount of contributions so 
- paid will total 200 millions. Collection is in the hands of the Commissioners 
`. of Inland Revenue.? No special. war damage fund has been constituted, , 
: and contributions will go to the general exchequer account.?. The Govern- . 
.:.; ment has indicated that it is prepared to add another 200. millions to the 
7 “sum raised. These amounts are.based. on provisional estimates, and their 
süfficiency depends on factors still intangible. Hence, they can only be 
. ~- treated as provisional, and-Section 22 lays down procedure for the increase 
"or reduction of contribution from time to time; by Treasury regulations in 
the case of increase, by Parliament in the case of reduction. The. Act 
- fixes om one person, called the direct contributor, as primarily liable to 
' . pay. instalments of contribution. Where there is only one proprietary 
- interest (as defined above) the owner is liable; where there is more than 
-'. one,the'owner of that interest which carries the right to "possession of the 
_ whole property is liable. To determine ultimate liability between landlords 
-` and tenants, the Fourth Schedule contains a table which shares out the 
liability of the direct contributor among other propietary owners according 
^ two factors: the length the term has still to run and the proportion 
-veen the rent and the value of the property.* A person who has to 
uindemnity under these provisions is called an indirect contributor. 
'25 then continues to make important rules for certain cases where 
‘est of a contributor, diréct or indirect, is mortgaged. If (i) the 
` the mortgage is at least one-third of the price of acquisition of 
: mortgaged; (ii) the property is residential or agricultural; 
s'for the purposes of contribution is less than £150 in the first 
o in the second ;- and (iv) the mortgage was created to secure 
7 3 "Procedure for the collection of contribution has been made in S.R. & O. 
; No. 845,. 1941. - : - m ` 
- -.. 783 Similarly, payments will be made from moneys provided by Parliament. 
2 > Though the history of the Road Fund shows that no impregnability attaches to 
' a special account, such an account would have enabled the public to appreciate 
better-what was being done with its contributions; and its absence lends support 
4 to the view that this is first a taxing and only afterwards an insurance Act. Thé 
->` Air Raid Insurance of 1915-1918 provides an interesting comparison. There, 
._ the Government received as nett premiums £14,086,615. The amount paid to 
. -. ^ claimabts was 43,046,790. The balance remained with the Treasury. (Hansard, 
^ ' Nol. 159, 3204.) "No , D MF P i 
- 5 7:4 Itis not easy to make the involved indemnity provisions clear in a short form. 
.:4. For a lucid explanation reference may be made to The War Damage Act, 1941, 
-. by G. Granville Slack. Unlike many annotated versions of emergency legislation 
- which have appeared, the notes in this'book are not mere summaries, less accurate 
. "and more-obscure, than the provisions-they are alleged to explain, but of real 
. > "tility. An excellent index and tables are particularly valuable in a long Act 
:_: containing many cross-references and scattered definitions. - 
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a capital sum on the occasion of and in connection with the acquisition 
of the interest mortgaged or the construction or improvement of the 
contributory property (which in the vast majority of cases means a building 
society transaction) certain rights over against the mortgagee are created, 
the mortgagor being entitled to an indemnity from the mortgagee depending 
on the extent to which the interest is mortgaged. Tenants or mortgagors 
entitled to indemnity under the Fourth Schedule or Section 25 may 
deduct these indemnities from rent or mortgage payments. None of the 
provisions relating to rights of indemnity may be contracted out of. 

Although the refinements of the scheme have had to be omitted, i 
enough of the main structure has been outlined to bring into relief the a 
contrast between the bold, deep lines of the contributions scheme, and the , 
hazy chiaroscuro of the payments scheme. This Act has been referred to 
as an insurance Act, and tbe impression in the minds of the public is that 
it is designed to alleviate hardship. Both are mistakes. The centre of 
gravity of this Act lies in contribution, not compensation. There will be 
too many cases where, like substance and spirit, the transubstantiation ' 
will be a symbolic event of rare occurrence. 

It is the position of the mortgagor under this Act which provides the 
main justification of the critical attitude here adopted. Since r919, under 
an economic trend encouraged by governmental policy, an enormous 
number of dwelling-houses have been acquired by owner-occupiers on 
mortgage. There are now in existence about r$ million mortgages with 
building societies, and 21 million with insurance companies, banks, and 
private individuals. The point of view from which this Act begins to 
contemplate the problems raised by war damage to mortgaged property 
is that of the traditional legal theory underlying a mortgage transaction, 

a theory which is discrepant to the social content of the majority of peace- 
‘time mortgages, let alone the war emergency for which the Act is supposed- 

to provide. The mortgagor is the owner of the equity in the house, nor 
mally in possession, and liable on a personal covenant to the mortgar 

for which the house is security. Hence, he is the person who ought tc 

' contribution, and this ought strictly to apply to every case. A com 

is made, however, in the case of building society mortgages (m' 

created to secure a capital sum on the acquisition of the inter’ 

ordinary mortgagor in such a case, unhappily unaware of the' 

'equity, tends to regard his relationship with his mortgagee as o' 

mating to landlord and tenant, and his mortgage instale € 
To meet this prejudice, the mortgagee, in such cases, will be a, “7 PU? ogg, Es 
a partial indemnity, but not where the amount secured is less { Hoes S31 (nr) 
of the purchase price, or the annual value of the property is mÅ T9jur ayy fi 
sums already indicated. As to payment, “if there is a value į 9 qunonre 3 
goes to the mortgagee in extinction of the mortgage debt, an Mojur 943 a 
being handed over to the owner of the equity, if there is a balalo29s - 

I want to say about that is that is, of course, the normal principlt? 4ed 

law."5 Now everybody knows that the real content of a building st3eq 
transaction normally bears no relation whatsoever to the legal princog — 

in which it is expressed. The wage-earner who is investing his savings: f 
the purchase of a house on a building society mortgage is normally no móx ] 


5 Hansard, Vol. 367, 1205-6, in a speech by the Attorney-General. Reference), i 
to any of the speeches made by the Attorney-General or the Chancellor of the’ L 
Exchequer on this topic will show that the characterization made of the Govern- X 
ment view is not based on the isolated context quoted. Wop 
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' really concerned with his debt than the mortgagee is with the mortgage. 
‘When such a mortgagor has lost his house, he has lost everything, and to 
süggest that he gains by the discharge of his personal covenant on payment 
of a.value payment to the mortgagee is to deal:with fictions, not fact. 
As one member put it, you cannot get blood out'of a stone. Passing by the 
anomalous differentiation: whereby’ one, class of mortgagees is exempt 
altogether from contribution, to consider from the payment aspect one 
typical example of the situation in which many mortgagors will find 
themselves under this Act, we find that a man who has paid off, say, as 
much as a third of his mortgage debt, and whose house is then destroyed, 
.., Will'be entitled, after the war, to what remains of a value payment on this 
house (calculated on a pre-war valuation), after the deduction of the re- 
 mainder of his debt. In many cases; this will represent a negative sum. 
Meanwhile, he remains liáble for interest at anything from 3-54 per cent., 
"while interest on his ultimate payment accrues at 23 per cent. As this Act 
stands, that is to say; such a mortgagor may find himself still owing money 
to the building society, without his house, and left to draw-comfort from 
the fact that his personal covenant, which never existed for either party as 

_ | anything but a legal technicality, is partially discharged. 

. If any legal principle is suitable of application, itis that of frustration. 
Neither party contemplated the destruction of the property by aerial 
bombardment wlien the mortgage was made. The only real comfort 
to be drawn from these results is that they are so unjust that they will 

` hardly be able to work in practice. Every consideration unites in raising 

_ the principle that the equitable apportionment of both contribution and 

payment, between mortgagors and mortgagees is necessary to attain a 

- "just distribution of unprecedented burdens.. 

Xx The later sections of Part I make provision for special classes of land. 

Public utility undertakings will be dealt with in a separate Act and high- 

ways by a Treasury scheme. Land belonging to foreign states and sover- 

- efgns is -not liable for contribution, but receives payments. Air-raid 

. “ shéiters; National Trust Land, requisitioned land and land held for chari- 

"table*or ecclesiastical purposes are-also specially provided for. In the last 

case payment is within the discretion of the Commission, and contributions 

‘not payable, except in the case of educational charities, which pay one-third. 

5 Public Law Aspects. The administrative lawyer will find much to merit 

~ :his interest in this Act. The spécial needs of local authorities, despite 

Strenuous championing by Sir J. Lamb, have received scant attention, 

` and apart from the duty of consultation with them in the administration 

. of the “public interest” ‘section, (see below) they are mentioned in the Act 

'- -only in connection with property peculiarly within their province, such as 

~ air-raid shelters. Apart from these special cases, local authorities are 

~ entitled and liable in exactly the same manner as the ordinary individual. 

This general rule will not always be easy to apply, since terms which fit 

the activities of the ordinary individual or business may not be quite 

t: appropriate when applied to some of the activities of a local authority. 
. - On. thèse points, authorities will have to await guidance. 

It is the functions of.the Treasury. and War Damage Commission 

that need closest attention under this heading. The provisions relating to 

: 'thesé functions and to the relations between these two bodies are an 

` excellent éxample of the use, variety, and scope, of modern administrative 

~ techniques of departmental legislation, and will provide much grist to the 

` mills of both schools-of thought on this matter, both the “new despotists” 
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and the progressives. General supervision is in the hands of the Treasury: 
Under Section 1 it has power to set up the Commission® which is to exercise 
its functions, including discretionary functions, in accordance with 
Treasury regulations, these regulations to be of a general character and 
not to require the Commission to exercise any of its functions in a manner 
inconsistent with the provisions of the Act. The original proposal was 
for the Treasury to make directions to control the Commission, and the 
amendment which, after a good deal of agitation, secured the alteration, 
must be counted one of the most important made. . It would have been 
highly unsatisfactory had the important functions of the Commission been 
performed under unpublished directions. Presumably it was the anxieties 
of members on this score which produced the proviso, which does not 
seem helpful. To say that regulations must be “general” raises a most 
obscure point of interpretation, and to say that they must be intra vires 
is nothing but an excess of caution. 

Functions may be instructively examined by classification according 
to the type of rule under which they are exercised. The following list is 
not exhaustive. In some cases the exercise of functions by the Commission 
is said expressly to be under Treasury rules, in others there is no such 
special mention, but the Treasury can still make rules under its general 
power in s. I. ; 

(i) Regulations. Wherever a power to make regulations is given by 
the Act, the regulations made must be laid on the table, and may bé 
annulled by either House within twenty-eight days. The Rules Publication 
Act, 1893, does not apply. Regulations may be made to specify the time 
limits within which notification of damage and claims for payment must 
be made, and the particulars to be given on such notification, the Com- 
mission retaining a discretion to waive time limits.’ Where property is 


of such a nature that its market value is not readily ascertainable, and -/' 


the ordinary principle of evaluation for the value payment is therefore’ 
not easy to apply, the,value may be determined by reference to such 


matters as the Treasury may specify by regulations. Regulations are to — 


determine the value of materials made available, which is to be deducted 
from payment. The time when value payments are to be made is to be 
laid down in regulations. 

(ii) Orders. These depend for validity on express approval by a 
Commons' resolution. There are three cases where an order is required 
under the Act; to increase the amount of value payments on the Com- 
mission's report as to altered circumstances; to increase contributions ; 
and for the highways scheme. $ 

Gii) Directions. In respect of many important matters, the Treasury 
may act simply by departmental circular. The case of widest interest 
is s. 7, containing provisions for securing the public interest in the making 
of payments. Sub-s. (x) reads: “The Treasury shall give directions to 


* The Commission, the constitution of which is determined by the First Sche- 
dule, has been set up. It consists of seven members under the chairmanship of 
Mr. Trustram Eve, and although there is no provision for the representation of 
special interests as such, the members have been chosen on a basis of familiarity: 
with the problems that will arise, and include a trade union secretary, an insurance 
company manager, an accountant, a surveyor, à housing expert, and two members 


with special knowledge of Scottish affairs. It is hoped that a large proportion of 


the business transacted will be handled by local offices. 
* Regulations have been issued in S.R. & O., No. 569, 1941. 
3 These matters (inter alia) have been dealt with in S.R. & O., No. 588, 1941. 
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- be observed by the Commission for securing that the provisions of: this 
Part of this Act relating to the making of payments in respect of war 
damage shall, be: executed in conformity with the public interest, as 
respects town and country planning, the provision of housing accommoda- 
tion, the development of industries and services and of agriculture, the : 
` preservation of amenities, the consumption of supplies of building mate- — 
tials for the time being available, the: building requirements of persons 


. engaged in work of public importance, and such other matters as may be 


“prescribed.” The ejusdem generis rule ought to apply to the last few words. 
_To implement these directions, the. Commission, after giving prescribed 


` ‘notice, may impose conditions as to the nature of the works to be executed, 
- órtime of execution, etc.; on the right to receive a cost of works payment; 
. or, if the directions imply that the particular damage need not be made 


good, give a value payment where a cost of works payment would have 
been appropriate. Without such notice, it may impose conditions on a 


-` "wàlue payment (e.g. that it be used to construct another building as speci- 


. fied); give a cost of works payment in lieu of a value payment; and 


make an addition to the cost of works payment in consideration of the 
omission of works that would otherwise be executed. Where a local 
„authority would be-affected in its functions, the Commission has a duty 
to allow it to make representations. This section is a step in the right 


.. direction, but it is difficult to assess its exact value. In such an important 


matter as national re-planning, it would have been well had provision 
been' made for publicity to be given to the policies adopted, with appro- 
priate safeguards on.security matters. It also seems that a topic within 
the field of post-war reconstruction should properly fall to be considered 


‘N by Mr. Greenwood or Lord Reith. The reason for Treasury control was 
stated to be that the Treasury would here act in its customary role 


Nof co-ordinating department, 'consulting the large variety of ministries 


interested. But what is needed is not a co-ordinating, but a creative 
policy, and. that in the hands of a department with a spending outlook. 


` It is obvious, in fact, that the great problem and opportunity of recon- 


` "gtruction will have to be approached; when the time comes, by means ` 


uat 


more direct than incidental provisions to a war damage measure. 

. (iv) In several matters, the Commission is given discretions without 
reference to any specific Treasury control... Thus, having regard to the 
effect of the damage on the value of another hereditament, it may give 
a cost of works payment where a value payment would have been appro- 
„priate. . Where, after consultation with the parties-interested, it considers 

` that there is no wish for reinstatement, it may give a money payment 
' instead of a cost of works payment, the amount being within its discretion, 
- within the limits of what was the appropriate cost of works payment, or 
what would have been a value payment had it been appropriate. Assign- 
ments normally need the written consent of the Commission. Payments 
made to a charity are within its discretion, It may specify requirements 
for fair.wages and conditions in contracts for the execution of works under 
! the Act, and, no doubt, will use as‘a model terms usually inserted by the 


- Government in its. contracts for works. 


Sanctioned: powers ‘of inspection of darnaged premises, of obtaining 


' information, and the production of documents, are given to the Commission 


for the implementing of its functions. On questions of valuation there is an 
appeal.from the determination of the Commission to a referee. The deter- 
mination of any questions arising as to the kind and amount of payment 


s 


e . -- 


E. 1 


` 


-62 - . . MODERN LAW REVIEW 





is for the Commission, which may make rules of procedure. On questions of i 
"fact, the Commission is the final tribunal. On questions of law, thereisan ' 


appeal to a High Court judge nominated by the Lord Chancellor. Rules 
of Court will be made to deal with these appeals. : 


Part II of the Act deals with the insurance of goods. Considerations . 


of space, and of the lesser intrinsic discussion value of this part of the 
measure render it necessary to give it only passing notice. The sections 
rank with the boniest of the skeleton type, and most of the practical con- 
tent and procedure of the scheme is to be found not in the Act, but in 
statutory orders®; the clauses of the standard insurance policies, and the ` 
directions prescribed by the Board of Trade, and made available to the 
public through the Press and the issue of explanatory memoranda by the 
insurance companies to their customers. ‘‘Goods” are defined to exclude, 
inter alia, money ; negotiable instruments; evidences of title; documents 
owned for the purposes of a business; anything which falls within the 
definition of "land" under the Act ("land" includes any plant and 
machinery included with the premises for rating purposes); and com- 
modities insurable under the War Risks Insurance Act, 1939 (roughly, the 
stock of a business). Hence, of the two schemes under Part II, the business 
scheme broadly covers movable plant and machinery, and-office furniture 
and equipment, and the private chattels scheme, household furniture and 
personal effects. Insurance of business goods, is, with certain exceptions, 


compulsory. Insurance of private chattels is voluntary. Premiums are . - 


presently payable, but payment will normally be postponed till after the 
war, except where replacement of goods destroyed is expedient in the 
public interest, or, in the case of private chattels, payment is necessary to . 
avoid undue hardship, or the claim is for not more than a small sum pre- . 


„scribed by order. Householders are covered against loss of private chattels (e 


' although they have taken out no policy, up to £200, with increases for 
married men and for the case where there are children. The main operati, 

control of these schemes is vested in the Board of Trade, though/the 
Treasury will issue regulations on certain financial aspects, and thé War 


Damage Commission is to exercise such functions as the Board of Trade, . 


with the approval of the Treasury, may direct. Losses incurred before 
the coming into effect of the schemes will be retrospectively covered. 
A short criticism of these provisions is that although couched strongly 


in insurance terminology, they do not afford the degree of protection ^ 


associated with the term “insurance,” Payments are postponed to an 
indefinite date, and sums on account must àwait proof of national import- 


ance or hardship. The indications are that both “hardship” and free-cover - 


payments under the private chattels scheme will be made on principles 
already evolved in the scheme in existence before the passing of the War 


Damage Act, for.payments to replace loss of essential clothing and furni- : 


ture by persons below specified income levels. Anyone who has had 


.'experience of this earlier scheme knows the Spartan austerity of the ^ 
interpretation of “essential.” On the other hand, while it is true that all. ... 


the advantages of normal insurance could not properly have been expected, 
' there seems no excuse for the limit of {1000 laid down by order below 
"which the business scheme is voluntary, and the placing of the entire 
private chattels scheme on a voluntary basis. People in safer areas, lazy 


° Orders made at the time of writing are: No. 450, I941 (Business Scheme) ; 
No. 451, 1941 (Private Chattels Scheme); No. 500, 1941 (Mutua! Insurance); 


No. 699, 1941 (Business Scheme); No. 787, 1941 (General Treasury Regulations) . 
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d "people; people who can afford to lose their furniture, will certainly take 


. advantage of the escapé these provisions will afford them, with the result 
that a -burden that should be shared communally will fall entirely on a 


- -section of the population, the premiums paid by-that section, the bad 


B 


-. Tisks, will be increased, and the poor man who genuinely cannot afford- 

" the. premium, will be uncovered and forced to rely on the payments for 
"essentials" from the Assistance Board.: To these objections, the defence 

` made was that to include the smaller business man and all private chattel 
owners in a compulsory insurance would lead to insuperable administrative 
difficulties. There is substance in this argument, but where the alternative 
leads to the results indicated; administrative methods, involving the full 
use. of ‘existing insurance organization, might have been devised. 

- .. Part III of the Act makes certain amendments to the War Risks 
Insurance Act, 1939. Part IV contains miscellaneous provisions, which 
"include definitions; a provision that contributions and premiums payable 


. "under the Act are capital payments and not to count for a deduction in 


computing income. tax, N.D.C., or E.P.T., restrictions on mutual 
` insurance; consequential-amendments to certain emergency legislation; 
and sections providing for the application of the Act to Scotland and 


-` Northern Ireland. : - i : . 
. When the Chancellor of the Exchequer broadcast on the War Damage 
Bill, he.emphasised its function of supporting credit and economic security. 
- , Despite this-frankness, the illusion has spread abroad that the prime effect 


.' of the Act is to relieve individual hardship. It has been the main object 


; of this note to dispel ‘this. illusion. Even in regard to its proper objects, 


- this Act can only be considered as a temporary, experimental, and tentative 


: approximation to problems the implications of which are not yet fully 


x realised. The Act recognises-its own nature by limiting its life to expire 


Nin September, 1941, after which date a new Act, perhaps considerably 
:, nagdified as a result of experience in the next three months, will be neces- 
-sa Asto the rehabilitation of individuals, solutions will involve laws, but 


- will tkanscend the limitations of law.39 . _ f . 
Hp “A Concluding word of praise must be allotted to the forms issued to 


the publiévon matters arising out of the Act. The contrast between the 
z former V.O.W. 1 form, which enjoined the battered householder to declare, 


. if he held “Gn ‘freehold or feu," whether he was.''subject to any fixed 
' .charges, e.g. Chief Rent, Fee Farm Rent, Feu-duty, Ground Annual, ` 


-. Land. Tax, Tithe Redemption Annuity, etc." and the clearly worded 


memoranda and boldly printed and understandable forms issued under 
z the War Damage Act, shows refreshing common sense on the part of 


~ somebody. Mu. dr Pte 


fd QN eae ^ Morris Finer. 


10 The; Landlord and Tenant (War Damage) (Amendment) Bill, now being 


E considered, goes some way ‘towards improving the position of weekly tenants 


who have suffered war damage, a class that. recëives little consideration under 


PER the War Damage Act. 


[3 
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A NOTES OF CASES | 
Diplomatic Immunity 


Since the Diplomatic Privileges Act, 1708, English Courts have in a 
number of leading cases increasingly clarified this branch of international 


law, and to elaborate the principles which can be regarded as clearly : 


established, is perhaps justified. 
First, the limitation of diplomatic immunity under Queen Anne's 


. Statute to the ambassador “or the Domestick or Domestick Servant of - 


any such Ambassador, or other publick Minister" is not to be understood 


in any exclusive sense: “The Statute of Ann. is only explanatory of the - 


law of nations; and the words 'domestic' and 'domestic servant' are 
only put by way of example” (Hopkins v. de Robeck, 3 T.R. 79, at p. 80; 
Parkinson v. Polter, 16 Q.B.D. 152). Thé Statute is merely confirmatory 
of the common law and of international law, but does not “define 

. exhaustively the nature of diplomatic privilege” (The Amazone, A.C. 56 
T.L.R. 266, at p. 268). 


Second, the “great principle is to be found in Grotius, De Jure Belli . 


ac Pacis, b. 2, c. 18, s. 9: ‘Ommis coactio abesse a legato debet' " (The 
Magdalena Steam Navigation Co. v. Martin, 28, Q.B.D. 310, at p. 314). 


As so often in the case of rules of international law which can claim .- 


_general observance, the sociological explanation is to be found in the 
relationship of reciprocity and mutuality which provides an inherent 
guarantee of the observance of these principles (cf. Sir Cecil Hurst, 
Diplomatic Immunities: Modern Developments, B.Y.LL., 1929, p. 3). In 


. the earlier decisions, diplomatic immunity is based on the doctrine of an, 


objective and fictitious extraterritoriality. The diplomatic agent ''is not 


. supposed even to live within the territory of the sovereign to whom he is, H 
accredited; and if he has done nothing to forfeit or to waive his privilege; ' 


che is for all judicial purposes supposed still to be in his own country” 
(The Magdalena Steam Navigation Co. v. Martin, 28 Q.B.D. 310, at p. 311). 
Gradually, however, this artificial justification of legal rules based. on 
customary international law was replaced by the direct reference to this 
source of law, and it was held on those grounds that “diplomatic privilege 

. does not import immunity from legal liability, but only exemption from 
local jurisdiction” (Dickinson v. Del Solar (1930) I K.B. 376, at p. 380; 
as applied to the immunity of public ships, Chung Chi Cheung v. R., 
P.C.C. (1938) 4 All E.R. 794). 


Third, the doctrine that diplomatic immunity covers merely civil ' 


-process, but does not extend to the sphere of criminal jurisdiction, is 
neither endorsed by State practice nor by. the authority of any English 


Court (Cf. an examination of doubtful cases, Sir Cecil Hurst, Les T: mmunités ` 


Diplomatiques, Hague Recueil X. (1927), P. 169). 


Fourth, the immunity of a diplomatic agent is ultimately derived from: ' 


the immunity of his sovereign. It is delegated by the sovereign to his 

ambassador or minister and through him to those members of his mission 

, who enjoy diplomatic immunity (Fisher v. Begrez, 2 C. & M. 240, at p. 243; 
Dickinson v. Del Solar (1930) I K.B. 376). 

Fifth, the diplomatic privilege of the ambassador or minister extends 


. to his subordinates "where it can be shown that it is claimed in the : 
interests of the ambassador as necessary to the exercise of his functions : 


> and his comfort and convenience” (Parkinson v, Potter, 16 Q.B.D. 152, at 
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sp. X 158. ati is not, ‘however: eilini that, in "fact, & person is a member 
_ of the'ambassadorial staff, but required that. he has been accepted and 
bi  fecognized by the.Crown as such a mémber”’ (Engelke v. Musmann (1928) 
io, AGS 44 T.L.R. 731, at p. 736).. For this purpose, the insertion of a name : 
^. into thé Foreign Office ‘list which i is based on the. lists of embassy staffs 
uy periodically. submitted to' the’ Foreign’ Office, is usually regarded as 
sufficient, though’ not as conclusive by the Courts:of this country (ibid. 
| 733r Assurantie Compagnie Excelsior v. "Smith, A.C..40, T.L.R. 106). 
ues Sixth, the diplomatic immunity of an ‘ambassador whose mission is © 
terminated extends over “a reasonable time” -afterwards in order to 
..enable him “to, wind up his official ' business” (The Magdalena Steam 
x ` Navigation- Co. -v. Martin, 2 E. & E. 94; Musürus Bey v. Gadban and 
“others, 10 T.L.R. 493; -In ve Suarez (1918) I.Ch. 176, at p: 192). ; 
- Seventh, the. privilege of diplomatic immunity can- be waived in 
7 accordance with the maxim: ‘‘Quilibet potest renunciare juri pro se 
u v introducto?' (Suarez v..Suarez, A.C. 34 T.L.R. 127). In so far as his own 
Be person is concerned, an ambassador or minister can do so only with the 
= consent of ,his sovereign or minister. If he does. so, it must be assumed 
"that he has such consent (Bolivia Exploration Syndicate (1914) I Ch. 139). 
The ambassador or minister has.full discretion to waive the: diplomatic 
wo immunity of any of his subordinates: (Dickinson v. Del Solar (1930) I K.B. 
` . 376. 380; Harvard Research-1932, I, Art. 26): A member of the diplomatic 
. -mission may not oppose. a renunciation made for him by his government 
or r by the chief of his mission (ibid:). 
2 ` In the case Rex-v. Kent (57 T.L. R. 307), the Court of Appeal found ' 
' occasion: to apply several of these Principles and to establish another 
_! point which, so far, had not been settled by English Courts. Kentappealed 
í "_ against his conviction at the-Central Criminal’ Court. of offences under the 
AC Official Secret Acts and the Larceny Act and his : sentence of seven years’ 
SH penal servitude for having obtained certaiü. documents contrary to the 
cial Secret Acts and by the larceny of two of these documents. The 
app ant was ‘employed ; as code clerk in what is described in the' report 
` as the; x ‘Embassy (though the nationality o of the Embassy was mentioned 
+o in: ‘the daily. press), and his name had been submitted, to the Foreign 
. Office i in the list of those members of the X Embassy for whom diplomatic 
.. immunity was claimed and obtained. On-the day before or on the day of his 
A dismissal of which the ‘appellant was informed by, a letter handed to him, 
_ the ambassador waived any right of diplomatic privilege i in connexion with | 
"the case, and this action was confirmed by: the ambassador’s government. 
“The appellant claimed ‘that the waiver by the X government and the 
' - ambassador of his immunity 'could not deprive him of his diplomatic 
nis privilege, . butin accordance with established--practice, the Court of 
zs ` Appeal disposed of. this argument (Cf. Rule Four above). . 
: -^. Jw addition, Kent’ claimed in his favour. the application of the 
; principles governing the termination of a diplomatic mission (Cf. Rule 
^ Six above) and he relied on a passage. in Oppenheim-Lautetpacht, (vol. I, 
i “19370 -p: 636, n. I) in which, in the case of the termination of a.diplomatic 
mmission, the immunity from civil process is discussed. - This term covers 
“the cases of the fulfilment of the function for which a diplomat has been _ 
ix -entrusted- with a mission, death- or abdication” of the sovereign in case 
- ‘the ‘sending Staté is a monarchy, revolution in. the sending :State as a 
result of- which" a néw government is éstablished, and the recall of the 
member of: à mission. n. (Harvard Research, I, e P. 134- These cases are, 
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' however, essentially different from boss in which än R AO TN or ` 
minister. waives the immunity of one of his employees or dismisses him ` 
' from his service. In these instances, the privilege ceases from the moment. - .. 
' of the waiver or dismissal. - Since while it Jasts, the privilege merely implies - £g 
` immunity from local jurisdiction and not exemption from the law of the ? 
Jand (Cf: Rule. Two above), no question of a retroactive application of the - 
law can arise. In the formulation of the Court of Appeal, “the cloak of :: 
.the -Ambassador. no longer covers the individual, ànd the individual then - | 
, becomes liable to any process of law to which ordinary people are subject.” > - 
MM With regard to another of the appellant's contentions that the Official - XP 
- Secret Acts of rórr and 1920'do not apply to acts committed by a ` 
diplomatic. agent in respect of documents of the diplomatic mission in 
, which he is employed, the Court of Appeal held that these provisions 
"n “‘are.capable of applying ‘to the circumstances of this case just as much ~, 
- -as if he had obtained a.document from a pee 9t the Government 
. in this country." Án 
"^ |" From the standpoint of international law, as applied by English. - Beers 
Courts, , this judgment deserves attention, because it not only confirms. . E 
points of the law of diplomatic immunity established before, but also . 
` presents the first case in which a court of this country had the opportunity ` 
7 "of establishing a clear arid necessary.distinction between the rules govern- VU 
ing the termination of a diplomatic mission and those applicable i in the 
. case of the waiver of immunity-on behalf of the member of the mission- 
.by his superior ambassador and of the. 'subsequent dismissal of that © E 
Dine agent. 3E — DAN Ge SCHWARZENBERGER: : 


t 23 Domicile of Married Women ae n p i 
The grave- -defects of the English conception of domicil have again areo > 
become apparent in Re White, Mastaka v. Midland Bank Executor Trustee- 
- Co., Lid., and Lauderdale, (1941) x All E.R. 236. -The Inheritance (Family 
Provisions) Act, 1937, does nót apply to the estate of a deceased person. - ~ 
. unless it can be proved that the testator died with an: English domicil. 
' In Re White the testatrix had been married to à Russian whose domicil-.- 
.* .was unknown, and from whom she had beén separated for years. 
- Farwell, J., held that the Act did not apply since the testatrix’ domicil © .- 
'' necessarily followed “that of her husband, ‘and it was impossible to prove- 
"that his domicil was English at the time of her death. The notion thát a 
. -márried-woman's domicil-follows that of her “husband is out of.tune with " 
S the general trénd of-modern English law. The British Nationality “and 
' Status of Aliens Act, 1933, while upholding the principle that a married - 
woman tákes the nationality of her husband, removes sóme of the worst - 
hardships to which it gave rise. The Law, Reform (Married Women andi: 
- Tortfeasors) Act, 1935, destroys the last remnants of the disabilities by 
- which married women were:affected at.common law. The.Matrimonial ^ |... 
E Causes Act, 1937, makes it possible for a married woman to bring a petition . 
~ for separation, divorce, or a declaration of nullity if she bas been deserted 
` by her husband who was, at the time of the desertion, domiciled in this 
country. While thus wiping out some of the evil consequences occasioned - 
by the present law of married women’s domicil, the Act leaves untouched, : 
"the rule that à married woman cannot acquire a domicil of her own. ` 
Since, however, a considerable part of Private International Law, especially. 
- in matters of capacity, marriage, and. succession to movables, centres 
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“around. the ‘concept: o domal “thi rule Teads to. P, ‘which: i are. Ti vem 
‘incompatible. with’ the spirit.i in which other. branches’ of the” Taw ‘approach T 
he problem“ “of” the legal ; status of the: inaffied 4 woman: .Itis established Mo 
Jaw: "that "not-even" a "judicial separation- ffom, her ‘husband restores-to à ] à 
Married% woman the capacity: of choosing Her own domicil (4 ttorney- -General ^. =. 
Albe L NT * Cooks "[1926]-&. C. 444)- let. alone à &:Separation inífactora- , - 
ion by. the- husband: The- absurd, gorisequghoes are reat fom: i 
he case nder réview. D n : : 
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[the .of Course, ths: doteieil. principle’ governs’ . 
ie Conflict of laws mach: as dt ero in ‘this’ countrys the, rulei is not vo is 


619). ."Or- the Continent the e gous ptibn: of domicil i is. Huta 
ifere om^that applied i in. this country. añd-ir thé United States, and: 
s:of. 168$ çonseqüence:, Yet, it “may be ‘pointed. out that.it is- generally. - ; 
hoüght: to: be- necessary to; give acmatried. woman in certain. circumstances - Z = y 
he-powWef of acquiring a- -domicil of her own: “Thus,-by a. law. of 1893, the. 
"harsh provision: of: “Art: ¥08 ‘of the Erench. Code Civil: - “La femme. mariée 
'à- point, d'autve domicile: qué: celui de són “mati, was mitigàted: .by the 
dition :.''La L femme: "sepürée-de- corps. cessed’ avoir pour- domicile légal le 
omicile -sön navi. ; According” to ‘German law (section ` Io,of the. Civil) 52 
Code) à married: Woman. cam establish a ‘domicil of her‘own; as long às.her  . 
T: usband has no`dómicil:or`as- Tong. as, š, hè- hag a` “domicil abroad to. Which , : 
:she i is ^inder- no ‘duty: to follow him. E M QUEE 
tis not unlikely that. the law: ot the donné will gain rather than lose. : 
portante ås à. consequence of: thé. present Dar. The "law:of thé. 
Xm nationality” is meaningless: whee the térritorial unit covered by one system. 
js ofcivillaw fails to coincide with the.unitof national allegiarice.. The recent » $us 
X vcase Re: ‘Keefe 3 i. (1940). Ch. 124, "furnishes an Lexaniple of this.^ In fact, itis. 
s erháps- nd exaggeration to “say that the tide. of ‘thé law ofthe: nationality .. 

ch. was cáüsed- by. thé: French“ ‘Revolution ‘and which, at. one.time, > 
see med: to sweep. the. whole? of the’ Continent; "began: to recede with the `- ` 
failire: ofthe Hagüe Conventions. ‘Ifasi consequence | of- political changes 
after this war, whether-in “the direction" of federal: union or-otherwise, the 
law, or the domicil- :again, extends. its Sway to. those. "countries which ~~: 
now pay ^ homage. to: ‘the nationality. principle, the uniformity. of the domicil M 
ncepf. as; “applied in: the- various, national: systems of:conflict.of laws 
matter “of ‘increasing 1 urgency. Cases like, Collier v: . Rivat (1841), 
855, Bremer V.: Freeman (1857),~ “to Moore P.C. 306, and dn ve 
esley, '[1926] Ch. 692, demonstrate the’ ‘danger. inherent in: that “latent!” "E 
conflict of] laws Which arises from a a doiena of E e coon concoyts used ` 










































: irtificial nd. vigia than that. of sey Oba HDi ry S o which- the [present 
miter: is. aware? "This i i$ pártly « düe to the “revival” doctrine in -Udny v.. 
any). (869. ‘LR 1 Sc.. -App raia a party tothe, idea that a Jpárried 2c 
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1 ciple: ‘on. “which: the. Case under eeviews was- ‘decided. - For; fo: quote. a- 
d tiim-of. Holmes, a dn Williamson v. Osenton, ove;.its ‘only justification’ à 
m the: "now vanishing 1 fiction “Of aay person: ~ UN SEE mus ED 
es : fi O, KARN- FREUND. 
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Accidents Acts ( 


“In Yelland v.. Powell Düffryn: Associated Cóllieries, Lid., [1941] 1 All - . 


E.R. 278 at 289 ff., the Court of Appeal (affirming Lewis J.) applied . 


-` Lord Atkin's suggestion in Rose v. Ford, [1937] A.C. at 835, for avoiding 


duplication of damages under the Law Reform A6t, 1934, and.the Fatal. 


7 . ^ 


“Interrelation of the Law Reform Act, 1994, and the Fatal 


4 


t 


Accidents Acts, 1846 to 1908. Lord Atkin's suggestion was that “if those /- ; 


-who benefit under tlie last-mentioned: Acts also benefit under the “will or: `) 


. benefits received by the dependant under the will or on the intestacy of -<` ’ 


the deceased. Statutory exceptions are made to tbis rule by the Fatal 


Accidents (Damages). Act, 1908, and the Widows*,. Orphans' and Old Age è 


Contributory Pensions Act,..1929,.8. 22, whereby insurance moneys and. ' 


‘widows’ and orphans” pensions payable under an Act of 1925 are to be ` 


left out of account. It was contended in the instant case that a further ` 


-' exception is established by section 1 (5) of the Law Reform Act, which. 
' declares that “the rights conferred by this Act for the benefit of the - 
-estatés of deceased persons shall be in addition to and not in derogation 


' of any rights conferred on: the dependants, of deceased.persons by the 


x 


. only effect of the subsection, in my opinion, is to make it clear that, // 


* Act if he is still ir a position to prove a balance of pecuniary loss." The d 


 Barnwell, [1938] 1 All E.R. 31 (see note, (1938) 2 Mod. L..Rev. 62). ^, 


' Fatal Accidents Acts, 1846 to 1908 . . . " The argument was that this 


from consideration the damages awarded under. 


had the effect of excluding 


tbe Law Reform Act im assessing the damages under the Fatal Accidents 
Acts. The contention: was rejected, du Parcq, L.J., observing that "'the, 


whatever -pecuniary advantage may result to a dependant -through the 


RI 
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Law Reform Act, he remains entitled to damages under the Fatal Accidents - * 


Court accordingly approved the earlier decision of Singletón, J., in Feay vy 


. ,One small slip seems to shave been made by Lewis, J., in the Court. D 
' Belov:, which was not corrected in the Court of Appeal: Lewis, J., assumed 


that the whole of the sum awarded under the Law Reform Act would 


b 


HUN 
a 


' intestacy of the deceased personally their damages under those Acts will CENE: 
* be.affected." The reason lies in the well-established rule that in assessing  , '/ 
damages under the Fatal Accidents Acts allowance has to be made for any . , ` 


-accrue to the benefit of the, widow on the'intestacy of the deceased ‘(the É E m 


-' estate being less than £1,000). But as Singleton, J., pointed out in Feay V,  - > 
Barnwell, the whole of this sum would not in fact reach the widow's pocket, - 


4 


- for there would be some administration expenses and death duty to be: -.- E 
paid. Hence the proper course is not to deduct the whole of.the damages ..' ` 
under the Law Reform Act from those under the Fatal Accidents Acts, but . . 


` "with thé defendant: 


to déduct only such damages less administration expenses and deathduty. i 


The fact that the damages under the Law Reform Act have to bear ° 


` death duty, while those. under the Fatal Accidents Acts do not, will be- 


borne.in mind by the astute practitioner. in effecting a settlement out of 
Court. Where a claim like that in the- present case is settled for a lump 


s sum, the plaintiff's adviser should have the presence of mind to allocate ' . 
: the damages so far as possible to the claim under the Fatal.Accidents. ' 
Acts, for they will not then bear death duty. To the defendant the question ..: 


is one of indifference, save that he should insist upon.some small part of ~ 
.the sum being’ allocated to the claim under the Law Reform Act, for. 


- otherwise that claim will remain open:* 


£ ae à 


^^ 1 Where the settlement takes place as a result of the defendant paying money into. ' 
Court, which is taken out by:the plaintiff as sufficient, the allocation of course rests: 
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est ^ There are some persons to whom, as Emerson.remarked, a law is what 


a fence is to a nimble schoolboy—a temptation for a jump. Such people 
will observe that the reduction of damages in accordance. with Lord 
Atkin’s dictum takes effect only if those who benefit under the Fatal 
Accidents Acts also benefit undér the-will or on the intestacy of the 


' deceased. “If they do not," said Lord Atkin, ‘‘there seems no reason why 


an increase to the deceased's estate in which they take no share should 


" affect the measure.of damages to which they are entitled [under the Fatal 


` Accìdénts Acts]." Accordingly a person who is brought to his deathbed 
"as.the result of another's negligence, in such circumstances that his 
dependants will have a claim under the Fatal Accidents Acts approximately 
equal to the share that they would normally take in his estate (taking 


, into account the damages that will probably be recovered under the Law 
. . Reform Act) may decide to make or alter his will so as to exclude these, 
., particular relatives (or some of them) from benefit in respect of his estate. 


Indeed it should not be beyond the wits.of the draftsman of a will to 


` »« provide for the contingency in advance, so that the dispositions in favour 
. of the members of the testator's immediate family are contingent on their 


not becoming entitled to an approximately equal amount as a result of 


' “the Fatal Accidents Acts. In this connection it may be pointed out that 


for the purpose of the Fatal Accidents Acts each dependant is dealt with 
separately—i.e., where one- dependant is impoverished by the death it is 


"not regarded as a defence to his claim to show that the dependants as a 


body are no worse off by the death. Hence by switching over the whole 

estate to a single dependant, this dependant will be able to pocket the 

damages under the Law Reform Act, while the rights of the other depend- 
ants under the Fatal Accidents Acts will be preserved in full. 

Where this precaution bas not- been taken another way of evading 

he decision in the instant case may suggest itself to a not-too-scrupulous 

aintiff. He may try to launch his? claim under the Fatal Accidents Acts 

and when he has recovered in full under those Acts, proceed with 

‘ion under the Law Reform Act. This move could easily be coun- 

the Court in the first action, for it is submitted that this Court 

"stified in making a provisional assessment of the damages 

- Reform’ Act to which the plaintiff would be entitled, for © 

leducting them from-the sum awarded under the Fatal 

‘But suppose that the trick is not spotted by the judge 

z: or suppose that the claim under the Fatal Accidents 

a yof Court, nothing being said as to the claim under the 

Law-Reform Act. Will the.defendant then have any defence when the 


` second action is brought? It may be suggested that justice can still be 


done within the limits of Lord Atkin's principle by allowing the second 


"action only on the terms of the award or settlement in the first action 


being reopened. Cf. Ellis v. Raine, [1939] 2 K.B. 180. 
. . There is, however, another possible avenue of approach to this type 
of problem, namely, the oné adopted by Lord Wright in Rose v. Ford, 


~. [1937] A.C. at 852. When assessing damages for loss of expectation of 
~ ' life under the Law Reform Act, Lord Wright said, "I think the jury 
' would be properly directed to take into account either that they were at 
the same time giving damages under Lord Campbell's Act as they did here 


personal representative of the déceased. : 


-7. gor the sake of brevity of statement it is supposed that the dependant is also the 
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or that such damages had been or might be given. . . . One of the fruits . 
of continued life is generally provision for dependants. If that provision 
ig made good by awards under the Fatal Accidents Acts the loss conse- 
quent on the shortening of life may be deemed to be pro tanio reduced." 
This method of dealing with the duplication of damages was adopted by 

. Branson, J., in May v. McAlpine & Sons, Lid., [1938] 3 All E.R. 85, 54 
T.L.R. 850, and by Langton, J., in The Aizkarai Mendi, [1938] P. 263, ` 


_ in the special circumstances then before each judge. With deference itis ` 


' submitted, however, that Lord Atkin’s rule, within its own scope (i.e., 
when the dependants also benefit from the estate) is more efficacious in 
` preventing duplication of damages than Lord Wright’s, and ought to be 
accepted in preference to it? -All that Lord Wright's rule does is to scale 
down the damages awarded for loss of expectation of life. It was framed 


ua at a time when it was contemplated that such damages might (but for 
. ` the rule) be on an extensive scale; and now that the Courts are prepared - ' 


- to be more niggling in their awards under this head (Benham v. Gambling, 
[1941] A.C.), the scope for applying Lord Wright's rule is correspondingly 
reduced. 

The importance of the rule is, however, that it suggests a way of meeting 


` a case that Lord Atkin’s rule leaves-unprovided for. This is where a person 


dies leaving dependants who come within the protection of the Fatal 
Accidents Acts, but bequeathing all his property to a third person. Where 
the dependants get compensation under the Fatal Accidents Acts, Lord 
Wright’s dictum can be used to reduce the money going into the pockets 
of the legatee. Suppose, for instance, that two friends, A and B, in identical 
stations of life and states of health, are fatally injured in a car mishap 
through the negligence of the defendant. Suppose that A was accustomed 
to maintain his widowed mother and B was accustomed to maintain his - 


. ,invalid sister. And suppose that A, following the suggestion advanced in 


the earlier part of this note, makes a wil on his death-bed leaving a’ 

^. his property to his brother. Then, if it were not for Lord Wright's r 
A’s survivors would together get cumulative damages under the” 
Reform Act and the Fatal Accidents Act (for the mother comes wi” 
‘Jatter Acts), while B's family would get only damages unde:’ 


—. . Reform Act (for a sister does not come within the Fatal Ac” 


- between the survivors of A and the survivors of B.* 


- In such circumstances, Lord Wright’s rule can be used t^ 
award of a relatively larger sum in respect of B's expecta 
in respect of A's expectation of life, thus tending to eg 


mI au} yopue 
3 Against Lord Atkin’s rule two objections have been urged (see Gooos?'l [no^ 
. 54 L.Q.R. 3, and Seaborne Davies in (1932) 2 Mod. L. Rev. 64, Annual Surveya( 94 P 
- Law-(1937) p. 171 and (1938) p. 184). (x) If it turns out that the estate of the dece Aq pase 
- insolvent, the dependants may suffer. (2) The defendant has to pay more than it rage Sv 
Wright’s rule is applied, because a part of what he pays goes in death duty. But as'., « 
(3) tbe danger arises not so much from Lord Atkin’s rule as from a possible clumsy Y 
administration of it. All that the rule says is that to the extent to which the dependants “I 
actually benefit under the estate the award under the Fatal Accidents Acts must be cut ~ 
' down, As a practical matter, it ought not to be difficult to postpone the final settlement 
of damages until the solvency of the estate is ascertained. 


Ji Lord Wright's rule seems to have been ignored by du Parcq, L.J., in the instant 
case when he said (at p. 294) that “tbe rights of the legal personal representative under 
the Law Reform Act cannot possibly be affected by anything awarded to dependants 


under the Fatal Accidents Acts.” 
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. Negligence -and . Contributory’. Negligence— Collision during 
~- > Black-out a Cx i 3 
.' --No new ‘principle is. involved in Franklin v. Bristol Tramways and 
-. Carriage Co., Ltd., [1941] x All-E.R. 188, but it is a useful application of 
- „` ordinary principles of negligence and contributory negligence to black-out 
- conditions.. The Court of Appeal held, in the first place, that it was negli- . 
| gent to drive a bus without the masked headlight that was permissible . 
.. , and. with sidelights so high that they did not serve to illumine the road. 
.,' Observe that it was not held that the absence of a headlight would in . 
‘itself have damned the defendants, if the sidelights had been properly | 
placed. In the second place it was common-law contributory negligence 
',: in the deceased, who had been:run into from behind by the bus, while 
. walking with a bicycle that did not carry the statutory rear-light, to fail 
< .. to look round and to Stép off the road when thé bus approached. This 
. - was independent of the breach of statutory duty in failing to carry a rear- ` 
. light. The net result was that the action in respect of the deceased's death 
.failed, contributory’ negligence, being a- defence. 
E i. m : 5 GLANVILLE WILLIAMS. 


~: Hire-Purchase Agreements and the Courts Emergency Powers 
" Act, 1989 : 7 | 

Bowmaker, Lid. v. Tabor (1941), 2 All E. Rep. 72, is as interesting a 

study in retributive ethics as in law. By s. 1.(2) of the Courts Emergency 


' Powers Act, 1939, goods let on hire purchase cannot be retaken by the ` - 


^." owner without leave of the Court. The ‘plaintiffs invented a scheme for 
getting over this difficulty, butit was foiled by the Court; the attempt not 
^*only failed but involved them in the ‘payment of damages. 
/1- The defendant Tabor had acquired, before the war started, a car from: 
the, plaintiffs on hire purchase terms. . He had already by March, 1940, 
paid 268 out of £443, and was then £64 in arrears, . In these circumstances 
^: he.wa& visited by the owner's agent, who invited.him to return the car 
`.. if he cóuld- not complete payment for it, and upon his agreeing at once 
produced a'form of application to be allowed: to surrender it, which the. 
'.' defendant signed. No application was ever made to the Court for leave 
^- to retake the property, but the - defendant in fact surrendered the car, 
and was promptly rewarded by a county court summons for the arrears 
- then owing. The plaintiffs had been a little bit too grasping, however, for 
. ^ the defendant counterclaimed damages for breach of statutory duty: if they 
_ had been content with.the car they might have succeeded in their design. 
In the view of Goddard, L.J., the form which the defendant signed had 
. been ‘‘drafted for the express purpose of endeavouring to avoid the neces- 
. sity of applying to the Court” ; if it had achieved that object there would 
=> 'have been a “loophole of which not only hire purchase dealers, but also 
7 „Others to whom the various remedies of self-help. dealt with- in.s. 1 (2) 
. would-not be slow to take advantage." It failed-of that effect, however, 
~~ for the Courts (Emergency Powers) Act, 1939, is careful not to place the 
.. onus of applying. for relief upon the debtor, but “just because debtors 
may be ignorant of the provisions of the Act the legislature has enacted 
--that the creditor must get leave to-proceed; and: has not put on the debtor 
the burden to restrain him," .. ^ > . " f 
-> It had already been held by Farwell, J., in Soho Square Syndicate, Ltd. 
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v. Pollard (E.) & Co., Lid. [1940], Ch. 638, that the parties to a contract 


covered by the statute cannot contract out of it, and in the instant case 
the Court of Appeal held that the same principle applies to waiver of 
rights under the Act. In the result therefor the surrender of the car was 
ineffective, and the plaintiffs’ action in retaking possession was a breach 
of statutory duty for which they must pay damages. 

The plaintiffs made a final struggle to avoid liability on the.basis of 
. volenti non fit injuria, but this argument received short sbrift, being dealt 
with on the basis of the well-known principle of Thomas v. Quartermaine 
(1887), 18 Q.B.D., 685, where it was held that the maxim does not apply 
where there has been a disregard of an obligation imposed by statute. 


R.S.T. C. 


` Fire Insurance—Insured Property inadvertently Set on Fire 


A decision which at first sight appears absurd but which on considera- 
tion is found to be logical, if not inevitable, is that in Harris v. Poland 
(1941), x All E. Rep. 204. The plaintiff had insured the contents of her 
flat against (inter alia) fire. One day, as she was leaving the flat unoccu- : 
pied, she concealed her jewellery in the firegrate among the sticks and 
paper laid for the lighting of a fire. Returning late in tbe day she forgot 
what she had done and lighted the fire, which consumed most of the jewellery. . 

‘She proceeded, it might be thought, with some hardihood, to make a 
claim under the policy. The insurer resisted—not on any ground of negli- 
gence, or that the insured had herself caused the loss—but because in 


his view the policy was only intended to cover loss by fire occurring in , 


"some place where no fire was intended to be. Atkinson, J., refused to’ 
accept this view of the matter, holding that no such limitation as that 
contended for by the insurer could be read into the policy. In his view 
loss by fire in a fire policy means loss occurring accidentally and through 
the actual ignition of the insured property. If goods had been blown or 
knocked into the fire he thought it was plain that the loss would have 
been covered, and deciding the case within the limits of the defendant's 
contentions, he could see no difference between that type of case, and the 
type where the property was inadvertently placed in the fire. . ` 

It is curious that apart from some dicta which were plainly not directed 
to any set of facts resembling those under discussion, there was no authority ' 
to assist the learned judge, except a well-argued discussion in Welford and 


` 
o s 


Otter Barry on Fire Insurance. The generally accepted view is that à . . 


.'textbook is no authority until its author is dead, and one is glad to know 
that Atkinson, J., is prepared (as are in our experience most judges of his 


generation) to disregard this shibboleth and to give attention to the 


opinion of such an authority as Mr. Baker Welford on such a point as this, 
since everyone who has had to consider the law of fire insurance during 
recent years is well aware of the great value of his work. p 
It is perhaps to be regretted that the insurers did not take the other 
points which were open to them. In regard to the first of these, viz. that 
the loss was occasioned by the negligence of the insured, the authorities ' 
seem fairly conclusive that this is no defence. The defendant might 
perhaps have been on stronger ground with an argument that the insured 


caused her own loss by setting fire to her own property. This defence ./ 


however introduces an element of intention, and even so is difficult to 


y 
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L disentangle from the defence of negligence. Suppose a man throws his gold 


cigarette case to a friend who fails to catch it, and it goes into the fire, 
can it be said that the loss is not covered? The ignition is here accidental 


‘and not deliberate. If a domestic clearing away some rubbish, as she 


supposes, puts into the fire a valuable article, the burning is in a sense 


-deliberate. As Trim v. Kelly (1914), A.C. 667, shows, however, a deliberate 
~ act, such as murder, may. be an accident from a legal point of view, and it 


is not considered that the fact that the domestic intended to burn what 


' “she placed i in the fire can-make any difference. Does it matter that it was 


the insured himself who inadvertently placed the article in the fire? It is 


: : not easy’to see how in principle that can make any difference. The direct 
- cause of the loss was the fire, and if it is immaterial (as it is) that the fire 


was enabled to operate owing to the negligence of the insured then the 


: loss. appears to be covered by the terms of the policy. 


^ PLE R. S. T. CHORLEY. 


The Meaning of * Factory ” Ti 


` The point of particular interest in Wood v v. L. C. C. . (1941), 57 T.L.R. 


‘ 499, is the definition of a ‘factory as given in the Factories Act, 1937. 


The plaintiff, a kitchenmaid, brought an action for damages against the 
London County Council. Her right hand had been severely injured by an 


E electrically-operated mincing machine, in the kitchen of an L.C.C. Mental 


ey 


Hospital, causing her permanent disablement. ? 
. She alleged that the kitchen was à factóry within s. 151 (1) of the 
Factories Act, 1937, and that.the L.C. C. through their servants had been 


. guilty of a breach of their statutory duty in: neglecting to fence the 


N 


machinery, as required by s. 14 of the same Act. The L.C.C. denied negli- 


ODE and pleaded contributory negligence on the part of the plaintiff. 


| NS. 151 of the Factories Act defines a factory as “any premises in which 


E ersons are employed-in manual labour in any process for or inci- 
denta 


t ee any of the following purposes, namely— 


(a) the making of any article or of part of any article, or 
- «(b the altering . . . of any article, or 
: (c) the adapting for sale of any article.” - 


'S.s. 9 further states that fans premises Keong% or in the occupation of 


` the Crown or any a or other public authority shall not be deemed 


not to be a factory . .' .-by reason only that the work carried on thereat | 
is not carried on by way of trade or for purposes of gain.” 

‘In the-first Court it was held that in this case the kitchen was a fac- 
tory, and that the mincing of corn beef in a mincer constituted the “ altera- 
tion of an article"' within the meaning of s; 151 (1), and it was further held 
that the'defendants had been guilty of negligence through not fulfilling 


-- their statutory duty to fence the machine. The plaintiff failed in her 


claim, however, as the judge held that she had been guilty of contributory 


. "negligence. 


On appeal, the Court of Appeal agreed that the accident had been due 


'to the contributory negligence of-the plaintiff, but disagreed with the Court 


below in their finding that the kitchen constituted a factory within s. 


|. I5I (1).0f the Factories Act, 1937. As Mr: Justice MacKinnon put it, 
| extraordinary results would follow if a kitchen were held to be a factory, 
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as it would be necessary to limit hours, exhibit notices and fulfil many 
other requirements which in his view would be quite unsuitable and 
unnecessary for premises of this kind. He considered that even if the 
. kitchen had been one belonging to a restaurant carried on for purposes 
of gain it would not have been a factory. The question as to whether the 
machine had been securely fenced did not therefore arise. 

' It would seem that if premises of this character are outside the safety 
requirements of the Factories Act, even though machinery which may be 
. dangerous and which would be required to be fenced in a factory is used, 
the workers are in a rather unsatisfactory position. They cannot plead 
breach of a statutory duty in an action for damages, and must therefore 
either claim the much smaller compensation awarded under the Work- 
men's Compensation Acts or prove negligence by the employer—a very 
difficult proceeding. 

Weston v. L.C.C. (1933), 57 T.L.R. 390, is another case which deals 
with the definition of a factory for the purposes of the Factories Act, . 
1937. i 

The plaintiff was an experienced woodworker, who, wishing to become 
familiar with new machinery, attended the Hackney L.C.C. Technical 
Institute—an Institution intended for the instruction of adults. 

After two lessons on a particular machine, the instructor, having shown 
the plaintiff how to assemble the cutters correctly, left him to make the 
necessary adjustments. The instructor remained within call, expecting 
the plaintiff to call him back before turning on the power and beginning 
to work. The plaintiff, however, began to work the machine on his own 
and in a dangerous and incorrect manner, resulting in a serious injury to 
his hand. He claimed damages alleging that the machine had not been 
fenced as required by the Factories Act, and that the defendants had , 
failed to give him adequate instruction or supervision. i 

Mr. Justice Wrottesley in his judgment referred to s. 151 of the Fac- 
tories Act, and stated that neither sub-s. (1) para. (x) or sub-s. 9, which 
it was argued for tbe plaintiff, covered a (Technical Institute, could be 
said to apply. No trade or purpose of gain was involved so that sub-s. (1) 
could not apply; and while sub-s. (9) was designed to cover certain under- 
takings owned by public or local authorities—and he instanced Wood v. 
L.C.C. as an instance which clearly fell within the Act—a school or college 
was not such an undertaking. Other sections of the Act showed clearly 
that Parliament did not intend in this Act to legislate for schools or col- 
leges, and the words “people who are employed". in sub-s. (I) cannot be, 
said to cover pupils or scholars "occupied" or "engaged in work," but 
employees in the usual sense of the word. The judge further found that 
the L.C.C. had not been negligent in omitting to give adequate instruction , 
. or supervision, and that the accident was really caused by the plaintiff's ' 
doing what he had, while working on another machine, been told not 
to do. ; 
.This decision does not give rise to the doubts which might be caused i 
by Wood v. L.C.C. It is unlikely that the protection afforded by the 
Factories Act will be necessary in’ Technical Institutes where adequate 
supervision and instruction are provided, and where the students are 
adult and possibly experienced workers. The position is different where, , 
as in Wood's Case, the workers may be using possibly dangerous machinery 
without supervision. i 

R. C. CHAMBERS. 
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js “WAR: AND ‘CRIME. By TERMAK MANNHEIM. London, Watts. &- Co., ] 
| NE 941. pP. ix, , 208. 18s... --. 

` X En | Dr. Mannheim is. a’ distinguished refuges’ lawyer, iiis now lecturer in 

- x “Criminology at the London School of Economics. By his former publica- 

: tions in English, The Dilemma of Penal Reform and Social Aspects of Crime 

oco dn England, he has given considerable impetus to the study of crime and 

; punishment in this country. In his new book he shows that by war two 

- trains of thought are set in motion in the -criminologist. The one is con- 

i -| cerned with the influence of war'upon crime. It is scientific, mainly 

` Ko ' technival and-analyses the data of social statistics; the second is mainly 
cA. Philos? yhical, and tries to derive enlightenment and help from the applica-’ 

* tion /*- . ye notions of crime and punishment upon, war itself. 

e D ‘ook is based on a. coürse of lectures delivered during February 
and ~~ +h, 1940. Though it has been-expanded to include the material 
publi during the first half of 1940; including the Report of the Com- 

. missi ^T of the Metropolitan Police for 1939 and a careful study of the 
_ daily } cess, it can ‘naturally not yet arrive at a detailed account of the 
influence of the present-war on the crime situation. E 

It gives, however,- a very clear forecast of what we have to uade 

* from the impact of war. on lawlessness and what we pua have to cope 

; with under conditions of total warfare. 

de - ‘> "The main lessons of this part are derived from a consideration of the 
A world war, 1914-1918, and other wars preceding it; most interesting of 


these is^a discussion of the difficulties to arrive at the real facts of the 
situation, because of our ambiguos conceptions of crime and the pitfalls 
the usual statistics. ` 

. The notion of crime covers different acts forbidden by different 
dudes and under the influence of war ‘crimes against property, sexual 

: ` crimes 6 crimes of violence may move in entirely different directions. 
“- Eor the c ologist, to whom the question of individual, i:e. biological 
-and psychological factors versus external; mostly économic and social 
: factors i in the causation of criine is ever present, war is but à tremendous 
, experiment, a change of- environment which allows him to study its 
-influence on crime. : 
- + Contrary to xD BHO" ‘crimes acit property tend to diminish at 

. Kasti in the first part of a war. , War is'a negative process of selection, as the 

- fittest and strongest go info battle leaving the weak and inferior behind. 

~ Thesé latter, who previously could only with great difficulty find an oppor- 

; tunity of making use of their labour, and were consequently always falling 

‘into crime of different kinds, now suddenly find themselves in great de- 
` mand, as they, being morally or physically disqualified from active service, : 

. 3 -are the only working hands to be found. Their economic position improves, 
fe they are put in the way of satisfying many of their needs without resorting 

to crime and, consequently, the number of crimes committed falls abruptly. 

; “If one ‘considers further that those who have joined the armed forces 
es 7 either have no opportunity ot ‘breaking the law, or at least, as théy are 

p^ "subject to martiallaw, not in such a way as to appear in statistics, 

- criminality-must show a marked decrease. 
-, ` On the other hand deteriorating economic conditions, ‘scarcity of food, 


“clothing and luxuries, may-cause a passionate and” feverish desire which 


t£. 
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: "unable to be satisfied legally because of ratic 


ally the psychological impulses to crime amor 
and cancel the favourable effects discussed. 


." to compress.a discussion of practically tht 
- relevant facts that are available into these 
- traits foretold by him from his study bec 


It is comforting to learn from him that 1 
criminologists have led to much improved m 
dangers especially in the field of fighting 
juvenile courts, the probation service, the'C 
Approved Schools and the Borstal system, 
facilities may be prevented by unforeseen d 
of the war. i 

. The philosophical part of the book tends 


' apply the conceptions of right and wrong 
' unjust war is a crime, a just war becomes p 


ing analogies are derived from the teachi 


` paring the causes and prevention of crime 


‘the possibilities of its prevention. 
The author deplores that International 
‘tinction between just and unjust wars ins 


' present working out of rules applicable to ` 


the justness of a particular war, thus abanc 
Leonard Nelson in his famous outcry agair 
Recht in the middle of the last war, he wa 
on a firm foundation of right and wrong, and 
-who working out in immense detail technic 
less personal risk and more profit than by 
problem of war.. 

The difficulties of this concept, howeve 


, author, may be even greater than he think 


punishment, though connected with our idt 


- “their force in social life not so much from 1 


that pronounce and enforce them. And wh 
established in the case of criminal law, not 


` in international law so far, and, if in con 


‘authority came to establish itself, its laws 
what Dr. Mannheim would wish them to be. 


~. the value of the interesting and always s 


author as a basis for further discussion. 


A FEDERATION FOR WESTERN EURO 
i Cambridge University Press, 1940. 1 
The deceptive lull during the first mont 
peaceful background for the drafting of n 
national post-war order. To-day, when at 
main effort of winning the war, one is incli 
sphere in which this inflation of drafts, con 


` place, and to be unnecessarily harsh witl 


with a still very remote future. This stage o 


ably connected with the finding and mappi 
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T discovered terra incognita, has now fortunately passed.. The host of schemes ' 
lies-scattered- about, and. nobody seems to táke them too seriously any 
. "longer, . Though:it is admittedly a highly tiring task to have to read: a . 
; dozen. of them. (much more difficult than to enrich the world by àn addi- 
- tional plan), the labour is justified by thé result. For in the end, all these 
7^ schemes fit into-a few patterns which they elaborate and repeat with more 
: ‘or less originality, ingenuity and: knowledge of past attempts and failures. 
_. These plaris seem invariably to conform "with one of four patterns or a 
‘combination of some of them. <The author may belong to the school of 
_ the Versailles or other “realist” patterns, meaning that he fundamentally | 
: believes in, or wants to see estáblished at the end of the war, another 
system of power politics with'or without the disguise offered by: a revived 
"League of Nations, or he may prefer.to supplement the rule of force by 
‘limited attempts at'economic or "intellectual" co-operation. He: might 
‘represent the League Reform pattern, hoping to overcome the short- 
4 comings of the failure of the post-1919 collective system by institutions 
t igüch as an International Equity Tribunal or an International Pólice Force, 
‘without concerning himself with the implied and concomitant issue of 
- international government. Or he might:be attracted by a pattern which 
. is'so old that:it appears brand-new, the Rights of Man pattern. Or finally, 
he may.make bold and attempt to leap from international anarchy into 
` supra-national order by federal union, either 'on'a universal or regional 
‘scale. '. ; ee se ee, ‘ . i 
| . Dr; Jennings’s Scheme definitely belongs to category IV, or to be 
“exact,” to.'category IVb.. Nevertheless it -would be rash to assume that’ 
^ his specific region could easily’ be defined. ‘Western’ Europe’” sounds. 
A ‘Clear. enough, before you read Dr; Jennings’s book. Afterwards you find _ 
that-countries which are very much situated in Western Europe, like Spain 
\ and Portugal, are excluded on the very sound, though not geographical 
‘argument that federation can only work between constitutionally ,homo- 
. géneous—and in the case of a’ federation based. on the. consent of the 
` gov ay only between democratic—countries: While from this: point 
ew, 


of vi 4 Czechoslovakia might háve'a much better claim for inclusion than 


. Germa Lue valiànt country is apparently not excluded on the grounds 
‘that it belongs to Central Europe, but because Dr. Jennings wonders 


- whether * the'Czechs, the Slovaks, and the Ruthenians will decide to form 
^ & single State" N(p. 23). While Dr.- Jennings is equally strict with the Poles 
in spite of their President's assurance that they intend to constitute them- 
, selves- into E really. democratic State after this war, Finland is included 
"as the- furthest Eastern (or North Eastern) outpost of this federation of 
7 “Western Europe." Not.only are specifically enumerated Dominions of the 
‘British Commonwealth and an aspirant to this status (Southern Rhodesia) 
included, but thé member States may also bring their’ dependencies 
.. into the federation and, at their choice; administer them under the control 
. Of a federal colonial commission or transfer them to the federation, subject - 
` to the latter’s consent. ‘Even India and Burma are not entirely excluded, 
“though to Dr: Jennings “it is evident that neither could be brought into 
the, Federation on the same basis as the European nations” (p. 43). The 
` learned author" should be inclined to.equate India with Canada and Burma ' 
. With New Zealand for purposes of representation" (p. 44), i.e. a population 
; of 350 millions’ with 12 millions." While at this point Professor Keith . 
“despairs and declares: .'' It is impossible to take this seriously " [The New 
7 Commonwealth Quarterly, 1940 (Vol. VI); p.12], we should at least suggest 
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` _ -this point ‘be referred back to the Drafting "Cofamittee "for its serious 





reconsideration. Dr. Jennings contends that only a. small minority of 
. that country “have attained "Western. standards of educatión"' (p. 43). 


E e Though this cannot be denied, it appears that;both the sections which: 


support the Allied war effort and those which. follow the lead of Congress; 
` very favourably compare in their- ‘standards of political ethics with the 
. leaders of Germany and large. followings in the German people’ whom. ` 
- Dr. Jennings would include as a matter of course and on the highly pres. 


oe _ judged assumption that post-war Germany will be “a democratic Ger- 


many" (p: 2 5). On the surface of it, one of his other arguments appears 
- more convincing: “Their population is 75 per cent larger than the com- 
.bined populations of-Western Europe and therefore they could, if given 
vote for vote, swamp the European votes" (p. 43). Actually, this statement 
' covers the complicated problem of fair international representation which. . 
- has so far béen only very insufficiently tackled and which has arisen, 
though not been solved, repeatedly in the League of Nations over- China; ` 
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; There is much to be.said for it to consider a maximum of representation, ; - ; 


. just as a minimum representation of small States is taken for granted in 
. federal constitutions. Yet it seems “incompatible with the democratic 
_ structure of this ‘blue print to attempt a solution based on discrimination 
against one specific country, not to speak of the unfortunate psychological - 
effects ‘which such a proposal necessarily must have on countries in the 

' stage of national fermentation as present-day India. 
- Limitation of space forbids our dealing with the many other thoriy 


issues raised in this scheme (the relations between. the British Common-’ - 


_wealth and the federation, the federation and the League of Nations, -the _. 
economic powers of the. federation or the author’s attitude towards a 
_ Declaration of the Rights of Man). Suffice it.to say that to those opponents ` 
`of the federal idea who maintain that the drafting of a constitution of this ` 
- kind would present unsurmountable technical obstacles, Dr. Jennings has' 
provided a conclusive answer, and, by this ‘book, the author has certainly ` 
-established a claim to be consulted as an expert draftsman by the makers 
of the coming peace, if—they should want to adopt a federal constitution. 


G. SCHWARZENBERGER. 


LE RÈGLEMENT CONVENTIONNEL DES CONSÉQUENCES DE- ` 


REMANIEMENTS TERRITORIAUX. By G. KAECKENBEECK; ' 


D.C.L. Editions Polygraphiques. S. A. Zurich. 


This little book is an examination of some methods of regulating the X 


consequences of transfers of territory in the international sphere, based on 


ae  the.experience gained in’ Upper Silesia after the last war. The author ` 
+ ‘outlines briefly-the technique adopted in Upper Silesia in dealing with 


four distinct, though inter-related problems, namely, change of nationality, 
protection of minorities, protection of acquired rights, and, last but not 


: least, interpretation of the treaty governing the ceded territory and its | 
- inhabitants. In each case, he assesses the value of the methods used-by - 


reference td the results obtained, and then proceeds to offer concrete: | 
. suggestions for the solution of similar problems in the future. 

- It has, naturally, not been possible for the learned author, in so short a ` 
- book, to examine thoroughly all the aspects of every question, or to give 

"many examples or illustrations from his own.rich experience as President’ 


if 





* of the "ops ‘Silesian’ Arbitral Tribunal jstablistied byt the Geneva Conven- 
; tion of" 1922. This. material’ cambe- found. in his book The International ` 
 Experiinent oft Upper. Silesia. His: aim is rather tó make practical suggestions - 
of a. general nature, and this brochure i is ‘consequently as interesting to the 
: dayman as-to the ‘international lawyer. ; 
F ^ In-řegulating the consequences -of the transfer of - -territory, M. 
E ‘Kaeckenbeeck emphasises the ‘need: for, an international tribunal ‘having 
“authority: to interpret the. treaty, governing the cession and to énforce the 
5 Tights "acquired ‘thereunder.’ The judgments. of this tribunal should. bind 
:“thé-courts and- the administrations of the countries concerned. Moreover, ^ 
= he considers. that individuals ‘should have -direct access to the tribunal so 
2s established, thus breaking away from-the general rule that only states are 
subjects of- international- law and therefore only. states may appear before 
*' international courts. . As hé- points- out; if the grievances of individuals are 
‘r conclusively settled by judicial procedure, the causes of friction between the . 
zs two interested. 'states'are sensibly: diminished.. He also lays great stress on 
* the value of a neutral president. for the proposed court, not merely for 
Securing’ impartiality" and continuity of jurisprudence, but-also because 
- ‘the moral effect of the judgments i is. -greatly ean eed By the presence of 
"án obviously. unbiased’ judge. ‘a 
. . The-book’s greatest defect. seems to me torlie in its partial acceptance 
of thé League of Nations concept. * Sometimes one.has the impression that 
: the author is thinking in terms of ‘international’ institutions which are 
"óbsolete and which may never be revived. .On^the whole, however, the 
= book is -clear-sighted,,. practical and interésting. I recommend it to all who 


are interested i in the stricture of international society. ] 
det js 5 R ; ~ Bie AM S. E 
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D Y The Solicitors" Law Stationery Society, 1 Ltd., . 1940. cecx rand 1930 
£5 s. 


CRX ree att’ pt- dae been eds in ‘this Son: to. gather into one volume 
__ the’ whole ‘ofthat’ "entirely new branch of English and Scottish law,” as 
cát is calléd in the Preface, which began with the Civil Defence’ (Air Raid 
. Precautions) Áct I937.- ~The volume is divided into four-.“ books.” The 
- first of ‘these ii is mainly a sketch of the functións- of the Acts of 1937 and 
171939, their Scope; incidence and execution. Book II sets out the text of 
the i937 ‘Act with annotations and with the Statutory Rules-and Orders 
sand Provisional -Regulations * concerning. “the Approval of Expenditure. 
Book III ‘deals. fully. with the Civil Defence Act, 1939. The Act is divided . 
: into-a: /Huniber of- parts each: of Which deals with some distinct matter, 
X such as Public Shelters, ` Private ‘Shelters ‘and. Obscuration of Lights and 
: -Camouflage. In dealing witli each part of the Act the author opens with 
^an Introduction followed by-a discussion of each section of the Act and an 
: ‘explanation: of the terms ‘and expressions- used in it. The text of each 

‘section is then™ sét out, followed. by annotations and the relevant rules, 
d orders: and regulations. “ Book IV is.a catalogue of the War Legislation, 
! wherein the.main' Acts and the Defence- "Regulations are set out fully. and 
i “antiotated, "The. yolumie_ includes : Tables of Statutes, . Kules, -Defence 
"Regulations: ‘arid: Cases, an :'Addendum which brings the Book up to the . 
" "daté Tuy. 20th, | 1940, Appendia spending a ete list of. all the. official 
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ARP. publications covering the peace sk side of A.R] 


least a good Index.” . ~ 

The book is rot an unwieldy volume, as the num: 
suggest, and it is well printed. As a reference book it s 
value to public servants, particularly those who are im: 


‘of Local Government. One.of its great merits lies in - 
^ which are excellent. We have had occasion to make : 
- practical problems and it has emerged triumphant from 


of tests. Mr. Frazier is to be congratulated. 
There has as yet been little opportunity for the Co 
on numerous points of doubt and difficulty, as the-aut 


che has pluckily attempted to clear up many ambiguiti 
2 draughtsmanship.: The spate of legislation arising out o! 
' continued since this book was written has further co 


of Civil Defence but one must 'embark somewhere a 


~. terra a firma: 


me OF COMPANY LAW. Third Editior 
jx WORTH, LL.D. Stevens & Sons, Ltd., and Swe 


' 1940. xxxii and 328. pp. "7s. d. 


LA second edition of this excellent ‘textbook was pul 
recent legislation such as the Prevention ‘of Frauds 
and a number of important new “decisions are ample - 


‘publication of this third edition. -The book retains 


have made it ‘deservedly- popular with teachers and s 
written and avoids the pitfalls of laying undue empha 
are of no importance to the student. The present r 


mended.it to law students.as well as to candidates 1 


B.Sc, (Econ.. The author was well advised in inch 


". Statutory Companies, a ‘subject of great importance 


inaccessible to the ordinary student, and he would add 
book, especially from the point of view of the comm 


(i . future editions, he could add a short chapter on Publi 
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EXPECTATION OF HAPPINESS 


N Nemo ante mortem beatus 


} “A SOCIAL question, turning upon the character of English 
. i A society and the whole theory of politics in this country" 
BOE —this is how Scott, L.J., in Ellis v. Raine,! characterised 
\the problem of “expectation of life” which, after a chequered 
‘career of six years, has now been given a solemn funeral by the 
House of Lords in Bemham v. Gambling? The learned Lord 
Justice might have added that the doctrine, commonly known 
as that of "expectation of life," may serve as an example -of 
own efféctiveness, and of the limitations of judge-made law in 
particular. It is worth while, once more, to retrace the brief, 
but dramatit history of the doctrine, and to attempt an evaluation 
of the lessons which can be drawn from its rise, its decline, and 
its fall. : 
It was said by high authority? that there was nothing novel 
in the decision of Acton, J., and the Court of Appeal in Flint v. 
Lovell.^ The loss of expectation of life, so it was said, had “always 


1 [1939] x All E.R. 104, at p. 107. 
3 [1941] A.C. 157. 

] * Lords Atkin and Wright in Rose v. Ford, [1937] A.C. 826, Lewis, J., in 
Morgan v. Scoulding, [x938] 1 K.B. 786, Langton, J., in The Aizkavai Mendi, 
[1938] p. 263, see, however, Greer, L.J., in Shepherd v. Hunter, [1938] 2 All. E.R. 
587, at p. 589: “Until the decision in Flint v. Lovell, [1935] 1 K.B. 354, it was 
not thought (notwithstanding the view that the House of Lords took in Rose 
v. Ford) that the diminution in the length of life of an injured person could give 
rise to a claim for damages, even when occasioned by the wrongful act of the 
defendant." 

* [1935] 1 K.B. 354. 
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been a usual element in the assessment of damages in such cases,” 
and Lord Wright mentioned the reference by Field, J., in Phillips 
v. London and South Western Railway Company? to the “ prospect 
of a speedy death”’ as one of the elements to be taken into account 
by the jury as proof of the traditional policy of the common law 
to regard the shortening of a man’s life as a head of damages. 
Continuity is, of course, the very life-blood of the common law, 
and learned judges have always been reluctant to admit that their 
decisions involved new departures or changes in policy.” We 
venture to submit that, despite these dicta, there was a new 
departure involved in the idea of assessing the value of the 
expectation of life as part of the loss suffered by an injured 
person, although the innovation does not date further back 
than to 1936 and 1937 when the Court of Appeal and the House 
of Lords decided the case of Rose v. Ford® 

At the outset it is necessary to remind the reader of the dual 
meaning which the phrase “expectation of life" is capable of 
bearing. The knowledge of the fact that_bodily injuries will 
have the effect of shortening a man’s life is bound to-aggravate 
the pain ian and-suffering caused by the a accident. The prospect, 
expectation, or anticipation of an early death is just as much 
part of the victim’s mental suffering as the loss of a limb or of 
his eyesight. If a judge or jury take the view that a man should 
be awarded damages to make up for the suffering thus caused, 
they apply what Lord Roche? and Lord Simon? call the “sub- 
jective” test. .With this purely psychological view we must 
contrast the theory that—anticipation or no anticipation, know- 
ledge or no knowledge—the loss of a span of life is the loss of an 
asset, of an "objective good," and that damages can be recovered 
for it, just as they can be recovered for the loss of any tangible 
asset, without any reference to the psychological effect of the 
loss on the loser. It was this "objective" theory which was 
accepted by the House of Lords in Rose v. Ford. 

It is obvious that the application of the subjective test would 
not have involved any innovation. The solatium which is included 
in a claim for damages for personal injuries, the compensation 
for pain and suffering, must naturally be increased, if, in addition 

.to his physical pain, the victim is made to suffer the prospect of 
an early death. There is nothing either illogical or unjust in the 


5 Per Lord Atkin in Rose v. Ford. 
* (1879), 5 Q.B.D. 78. 
7 Lord Macnaghten's famous speech in Nordenfeldt v. Maxim, Nordenjeldt 
& Co., Lid., [1894] A.C. 535, is the locus classicus for this phenomenon. 
$ [1937] A.C. 826. 
? In Rose v. Ford. 
10 In Benham v. Gambling. 
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idea of giving an additional modicum of compensation to a man 
who is reduced to this state. The money he receives from the 
wrongdoer may enable him to enjoy some of the good things of 
life during the years left to him, and this may help him to forget 
that he has lost the prospect of an old age. 

This, and no more, it is submitted, was decided in Phillips . 
v. L.S-W. Rly. Co. It is worth while to quote a short passage 
from the summing up of Field, J.,1 in order to see just in what 
context the ill-fated phrase “prospect of a speedy death" made 


what was perhaps its first appearance in English law— 


“You will have to consider under the head of damages, first 
of all, the pain and suffering to him (the plaintiff). That, of course, 
is a matter which you must take into account as it is a fair matter 
for compensation. An active, energetic, healthy man is not to be 
struck down almost in the prime of life, and reduced to powerless 
helplessness with every enjoyment of life destroyed and with the 
prospect of a speedy death, without the jury being entitled to take 
that into account, not excessively, not immoderately, not vindic- 
tively, but with the view to giving him a fair compensation for the 





pain, inconvenience and loss of enjoyment which he has sustained.” 


Seo 


P 


Field, J., then, regarded what we now call “loss of expectation 
of life" merely as part of the pain and suffering for which the 
jury was to assess compensation. There is not a vestige of the 
objective theory in this charge to the jury. The learned judge 
might have used the word “fear” or "anticipation" instead of 


-““ prospect" without changing the meaning. 


The judgment of Cockburn, C. J., in the Queen's Bench Division 


‘on the motion for a new trial!? contains the following passage— 


"We think that a jury cannot be said to take a reasonable 
view of the case unless they consider and take into account all 


`- the heads of damage in respect of which a plaintiff complaining of 


a personal injury is entitled to compensation. These are: the 
bodily injury sustained ; the pain undergone ; the effect on the health 
of the sufferer, according to its degree and its duration as likely to 
be temporary or permanent; the expenses . . .; the pecuniary loss. 
. . . Ifa jury have taken all these elements of damage into con- 
sideration . . . the Court ought not . . . to disturb their verdict.” 

Again, not a word about expectation of life in what is intended 
to be an exhaustive enumeration of the headings under which a 
jury may and should award damages in personal injury cases. 
Nor was there anything about it in the judgments of the Court of 


i (1879), 5 Q.B.D. at p. 80. Throughout this paper the italics are the present 
writer's. 
1? (1879), 4 Q.B.D. at pp. 407-8. 
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Appeal,? in the summing up of Lord Coleridge, C.J., at the new 
trial, or in the judgments of either Grove, and Lopes, J.J., in the 
Common Pleas Division, or of Bramwell, Brett, and Cotton, 
L.JJ., in the Court of Appeal in the proceedings following the new 
trial. The only item mentioned in all these judgments, apart 
from the purely pecuniary damages is “ pain and bodily suffering.” 

Neither the decision of Acton, J., nor the judgments given in 
the Court of Appeal by Greer, Slesser, and Roche, L.JJ., in Flint 
v. Lovell contradicted this subjective or psychological interpreta- 
tion of the term “expectation of life.” Indeed, Roche, L.J., as 
he then was, who did not dissent on this point, said that the 
shortening of life was relevant to the measure of damages, inter 
alia, “because impending death and the weakness preceding it : 
and the knowledge of these conditions naturally produce or increase 
the pain and suffering. . . ." But, then, the plaintiff in Flint , 
v. Lovell was a man of 69 who survived the accident and was 
fully conscious of its possible consequences. It was not, therefore, 
necessary for the Court expressly to say whether it accepted the 
objective or the subjective test. The first act of this judicial - 
drama, the case of Flint v. Lovell, ends with an unsolved question. 
One day, the question would have to be answered and the crucial 
case would be that either of a child or an insane person—incapable 
of appreciating the meaning of the shortening of his life—or 
that of a person killed instantaneously or without having recovered , 
consciousness. 2 

This latter case, of course, could not have arisen before the 
Law Reform (Miscellaneous Provisions) Act, 1934, which abolished 
(with certain exceptions) the rule actio personalis moritur cum 
persona. Flint v. Lovell might have remained a decision of little 
consequence, had it not been for the survival of the cause of 
action under the 1934 Act. The case of a child crippled but not 
killed by the negligence of another person might not have neces- 
sarily given rise to the problem of the objective or subjective 
test, because it might have been argued that in later years the 
child would acquire full consciousness of the loss, and the case 
of the lunatic might never have arisen." 

It was in Slater v. Spreag that the crucial question had to 
be decided for the first time. The victim was knocked down by 
a motor car, severely injured, and at once rendered unconscious, 


18 (1879), 5 Q.B.D. 78. 

14 (1879), 5 C.P.D. 280. 

15 See his speech in Rose v. Ford. 

18 All the cases of children decided and reported after 1935 were cases of 
fatal accidents. 

17 (1936] 1x K.B. 83. 
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He died two days later without having recovered consciousness. 
MacKinnon, J. (as he then was), refused to award damages for 
“shortening of life." He took the view that, in Flint v. Lovell, 
damages “were awarded for the subjective effect upon the plaintiff 
from his knowing that his expectation of life was shortened. If 
a man does not retain consciousness, I do not think that any 
. damages for the shortening of his life can be awarded. Those 
damages are for the effect on his own mind of his knowledge that 
instead of being a healthy man he is a crippled wreck. It is the 
fact that he is so mentally distressed that is the ground for 
compensation.” 

This decision was followed by Humphreys, J., in Rose v. Ford,¥ 
a case, it will be remembered, in which a girl of 23 was injured 
in a road accident. She died after four days, during which she 
had been in an almost continuous coma, and it was assumed 
that she never became conscious of the inevitable shortening of 
her life. 

This case went before the Court of Appeal and before the 
House of Lords, and the problem left open in Flint v. Lovell 
had now to be solved. Both Courts unanimously rejected the 
subjective view and held that the loss of life was the loss of an 
asset which had to be valued without any reference to the victim’s 
awareness of the loss. 

We must pause for a moment to consider what was involved 
tm this decision in favour of the objective test. 

It is commonplace that in the parlance of the common law 
the word “damages” connotes two very different things. Dam- 
ages are either in the nature of a compensation or in the nature 

“of a penalty. (They may be both.) In the first case, the sum 
awarded bears some relation to the injury suffered by the plaintiff. 
This injury may either be the loss of some "good" of which the 
plaintiff has been deprived, land, a tangible or intangible movable, 
money he had to spend or he has been prevented from earning, 
etc., and ——this is vital—which is capable of pecuniary evaluation. 
The function of damages in this case is, roughly, to restore the 
plaintiff to the financial position in which he would have been 
if the damaging event had never occurred. The compensation is 
commensurate to the asset lost, and it would be ludicrous to pay 
any attention to the victim's own attitude towards the "good" 


1$ At pp. 88-89. When in the Court of Appeal, the learned Lord Justice 
left no doubt that he was “perfectly incapable of forming an estimate as to 
what is the proper amount" and expressed his disapproval of the doctrine in 
unmistakeable terms. See his judgments in Bailey v. Howard, [1939] 1 K.B. 453, 
and in Gambling v. Benham, [1940] 1 All E.R. 275, at p. 278. 

19 [1936] 1 K.B. go, [1937] A.C. 826. 


: 7 ofa good thing in itself,"?! they laid the foundation stone to all the _ 
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of ‘which he has been deprived. Diogenes has the same claim to . 


be indemnified for the loss of the good things of this earth whicli 


he despises as has Alexander who values them highly. However, 


if the injury suffered is incapable of being measured in terms of 
currency, all that damages can do is to give some measure of 
.mental or spiritual satisfaction in order to make up for the. 
plaintiff's discomfort. It is reported that the Stoic philosopher 
Poseidonios, when he was tormented by pain, exclaimed: ''Pain, 
thou shalt not defeat me. I shall never admit that thou art an 


evil" How could he have recovered damages for “pain and 


suffering," if to him the suffering of pain was not an injury, but 


:an'adiaphoron, something indifferent to his well-being? How- 


could the award of any damages, however high, have -béen a 


. “compensating comfort” to.him, when, perhaps, he welcomed” 


his misery as a test of his own power to resist it? There is no 
objective standard, save money, by which losses can be measured, 
. and, failing this standard, there is no measuring rod, except the 
‘plaintiff's own attitude towards his injury, and the sole question 
is: what (within reasonable limits) can money do in order to * 
alleviate the plaintiff's suffering, and to give him some modicum 
of satisfaction? There is, then, nothing in this traditional view 


- „of compensatory damages to force a judge or jury to “square the 


circle," to measure the immeasurable; and to assess the value of 





` things transcendental in Pounds, Shillings, and Pence. Needless / 


to say; all this has nothing to do with penal or exemplary damages: 


^: © Compensatory damages, whether pecuniary or by way of solatiym, 
" are always commensurate to the injury, whether they are meas-' ' 


ured by objective or subjective standards, but in the case of. 


exemplary damages the test is “not only what the plaintiff ought . 
__ to receive, but what the defendant ought to pay."?? It is greatly 
. to be regretted that there is no adequate translation for the terms 


actio reiperseculoria and actio bamalis. 


' All this is elementary, but it is only against this background ` 


tliat the problem of expectation of life or expectation of happiness 


can be seen in its true perspective. When; in Rose v. Ford, the ` 


House of Lords held that "impaired health and vitality” are” 
“not merely . . . a cause for pain and suffering but . . . a loss . 


20 Cockburn, C.J., in Phillips v. L.S.W. Rly. Co., at p. 409. 


* Per Lord Roche. Lord Atkin did not deem it necessary "to say that-a : 


man hus a personal right, of the nature of property, in his life, so that, when it is’ 
diminished, he loses something in the nature of valuable property. I do not say 
that this is not so, but I am satisfied that the injured person is damnified by 


having cut short the period during which he had a normal expectation of enjoying, 


life, and that the loss, damnum, is capable of being estimated in terms of money." ` 


And see Lord Wright, quoted below, p. 92. 
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i 
\ difficulties which followed, and which, less than five years later, 
‘compelled the House, in Benham v. Gambling, to do what was 
possible within the principle of stave decisis in order to eliminate 
the effect of Rose v. Ford. The objective theory, of course, had 
come to stay and will, as a theory, remain part of the law, until 
Parliament finds the time to put this branch of the law on a 
rational footing.?? : 
In assuming the task of measuring the value of life or of 
"happiness" in terms of money, the law has transgressed the 
boundaries of its province. Or, to put it in another way, the 
Courts have blurred the border line which separates the criminal 
from the civillaw. They have reintroduced something very much 
like the crude and atavistic idea of the wergeld, adequate perhaps 
to a community which was in the state of transition from the 
system of blood-feud to that of the state monopoly of criminal 
justice, but hardly appropriate in a society in which the principal 
function of the civil law is to create certainty and to render the 
consequences of human conduct “calculable.” No wonder that 
the certainty of the law was impaired% and that in every single 
case decided after Rose v. Ford learned judges commented on 
the almost insuperable difficulties with which the task of assessing 
damages for loss of expectation of life confronted judges and 
juries.” Hopes were expressed? that the "common sense of 
juries" might gradually work out "the amounts that in English 
‘civilisation to-day are reasonable for that particular head of 
damages," and in their despair the Courts clung to the £1000 
awarded by the Court of Appeal in Rose v. Ford as a sheet anchor, 
N 


22 The objective test was re-emphasised by Lord Simon, in Benham v. Gamb- 
ling. It may, however, be noted that in Feay v. Barnwell, [1938] 1 All E.R. 31, 
decided after Rose v. Ford, Singleton, J., dealt with pain and suffering and loss 
of expectation together, and saw “no necessity to state how (the sum) is appor- 
tioned under the respective heads of damage, unless there is some particular 
reason why I should be asked to do so.”’ 

28 See Maitland, Domesday Book and Beyond, p. 44: “The sons of a villanus 
who had but two oxen must have been under the temptation to wish that their 
father would get himself killed by a solvent thegn." And see Holdsworth, 
History of English Law, Vol. I, p. 22. 

*5 In Gambling v. Benham, [1940] 1 All E.R. at p. 279, Goddard, L.J., com- 
mented on “the great divergence of judicial opinion . . . on what is the proper 
sum to be awarded,” and called for the intervention of the legislature. See also 
Scott, L.J., in Ellis v. Raine, above. 

?$ In Mills v. Stanway Coaches, Ltd., [1940] 2 K.B. 334, Goddard, L.J., said: 
“When one is dealing with an almost metaphysical subject, one cannot approach 
it from the point of view of what is the value to be put on human life. The only 

` guide is to be moderate. . . . To seek for a mean, a normal, or an average, 
where there is really no guide is very like the illustration given by Lord Bowen 
of a blind man looking for a black cat in a dark room.” 

æ Scott, L.J., in Bailey v. Howard and in Ellis v. Raine. 

37 For an example see the judgment of Singleton, J., in Feay v. Barnwell 
at pp. 33-34. See also the remarks of Slesser, L.J., in Mills v. Stanway Coaches, 

- above, 
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but it was just this quantification on the basis of the assessment 
in Rose v. Ford which necessitated a revision of the whole problem 
in Benham v. Gambling. In the absence of anything like a “scale” 
and of any guidance as to the criteria of valuation—except the 
constant imploration to be fair, moderate, reasonable, and to 
“err on the small side"23—this singularly unscientific method of 


solving an insoluble problem by “empirical” means,” and as. 


“a matter of impression,”3 had to come to grief. 


The appeal to the “common sense of the jury "?' sounds very | 


much like the imprecation of a divinity by a magician in despair. 
To what exactly was that much-vaunted superior—or average— 
wisdom of the twelve reasonable men to be applied? The assess- 
ment óf damages by a jury is justified where the jury can act as 


a tribunal of fact, where it is their function to bring their practical . 


experience to bear on such questions as the price and pecuniary 
value of.an object, the likelihood of the loss of wages or profits, 
etc. It may also be justified where the jury, using their own 
introspective experience and the evidence before them, are called 
upon to estimate the mental distress caused to a victim and the 
amount which is likely to alleviate it. It may finally be justified 
where there is no pretence of any valuation at all, and where the 
amount of the damages awarded is intended to signify the degree 
of abhorrence with which a group of average men reacts to the 


perpetration of a wrongful act, ie. in the case of exemplary 


damages. He who commits such an act puts himself, as it were, 
“beyond the pale" of that province of the law within which he 
can count upon the calculability of his risks, he must submit to 
the liberum arbitrium of a body which need not and cannot even 
give an account of the motives that prompted its verdict. But 
how can this verdict fill the gap left by the complete lack of any 
correlation between a “good” to be valued and the unit of 
measurement in which the value is to be expressed? A mathe- 
matician, despairing of the problem of squaring the circle, would 
be equally justified if he left the exact numerical determination 


of the ratio between the diameter and the circumference of the . 


circle to twelve men, and called it “the empirical method." He 


might then rejoice in having obtained "a happy medium and a © 


% Scott, L.J., in Bailey v. Howard. 

2 Scott, L.J., lc. 

80 Goddard, L.J., in Gambling v. Benham, at p. 280: “I do not know what 
principle to apply. . . . It must be largely a matter of impression.”’ 

31 Lord Wright in Rose v. Ford: “The jury should be directed that they are 
entitled to take into consideration with other relevant elements of damage, using 
their common sense to give what is fair and moderate in view of all the uncer- 
tainties and contingencies of human life." Lord Roche called the jury “a most 
admirable tribunal for this purpose." . 
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business result,"3? but he could hardly claim that the result of 
his endeavours had any affinity to a valuation. “What is life 
going to be worth to a young woman with the prospects of the 
. fulfilment of the natural expectation of natural life? "93 “Worth,” 
that is, expressed in terms of money? A question, with great 
respect, that no mortal being should ever be called upon to answer, 
-a question, perhaps, for the Delphic Oracle whose verdicts derived 
their validity from divine inspiration—but which is so utterly 
beyond the reach of “common sense” and of human reason that 
the mere attempt to answer it touches the borderline of blas- 
_phemy.*4 Yet—we have the authority of Lord Wright® for the 
proposition, not only that “a man has a legal right in his own life 

. & legal right that his life should not be shortened by the 
tortious act of another," but also that “his normal expectancy 
of life is a thing of temporal value, so that its impairment is 
something for which damages should be given.” 

Attempts have not been missing to find rational criteria for 
the determination of this "value." These criteria had to be of 
an objective character, and the question was not, at what price 
the victim would have sold the prospect of an old age. “We are 
not to give him as damages the price that he would have accepted 
in exchange for the life which he preferred to go on living.'*? 
There are, on the other hand, no market values for life and happi- 
ness, and the Courts were thus faced with the ''distasteful task ”38 
of inventing standards of measurement. 

Is the length of the life lost of any relevance? From every 
t of view—practical as well as theoretical—this is evidently 
ost important question? In practice a considerable propor- 
the cases which came before the Courts were cases of 
, killed in motor accidents. Was the compensation 















.J., in Shepherd v. Hunter. 

che in Rose v. Ford, Greaves-Lord, J., in Trubyfield v. G.W.R. 

. 135. : 

lly necessary to point out that in life assurance the sum for which 

Poo , jsown life does.not bear any relation to a valuation. Life assurance 

maot a contact of indemnity. In those cases in which the Life Assurance Act, 
1774, sets an upper limit to the amount for which a man may affect an insurance 
upon the life of another, the criteria determining that maximum amount are of a 
strictly pecuniary nature. 

36 In Rose v. Ford. 

: 9 Lord Wright also said that “it would be paradoxical if the law refused to 
give any compensation at all, because none could be adequate.’ 

37 Lord Roche in Rose v. Ford, Greer, L.J., in Roach v. Yates, [1938] 1 K.B. 256. 

38 Langton, J., in The Aizkarai Mendi, above. 

39 The question was treated as a question of law by the Court of Appeal in 
Berridge v. Everard, [1938] 1 All E.R. 717, where (before the decision in Benham 
v. Gambling) the remission of a case of this type to the County Court was dis- 
approved by the Court, because it raised a difficult point of Jaw. 

. © Trubyfield v. G.W.R., girl of eight; Shepherd v. Hunter, child of three; 
- Bailey v. Howard, girl of three; Gambling v. Benham, boy of two and a half, 
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payable to the child’s personal representative to be assessed by 
inverse ratio to the age of the child? So that the financial benefit 
` to the estate, i.e. in practice the parents, would be largest if the 
person killed was a newly-born baby, and considerably smaller 
in the case of a schoolboy? Leaving aside for a moment this - 
practical aspect of the question, we can see that we are here 
touching the very core of the problem viewed from the standpoint, 
of the classification of the “asset” lost. If this asset is really 
the “expectation of life," then there is no way out of the conse- 
quence that, ceteris paribus, the younger the victim, the larger 
the compensation. If, on the other hand, this consequence is to 
- be rejected, then the asset lost cannot be simply the expectation 
of life, but must be something else, something inexpressible in 
terms of human language, something which Lord Simon, in 
Benham v. Gambling, called “a positive measure of happiness." 

After the decision in Rose v. Ford the general view of the 
profession seems to have been that what was to be estimated by 
the judge or jury was in fact the expectation of life, i.e. the value 
of a number of years lost to the victim. The task.of valuation, 
then, was capable of being split in two: the counting of the 
number of units (years) lost, and the assessment of the value of 
each unit. There arose the additional complication that it was 
not altogether clear whether thé units were equal in value and 
whether the years of early childhood, the prime of life, and old 
age were equivalent in terms of human happiness. 

There is nothing irrational in estimating the expectation 
life as such. In fact, this is a mathematical rather than a 1 
problem, and the temptation was great to introduce into; 
wholly irrational and unscientific matter an element of 1 
allowing the number of years lost to be determined by th 
of mathematical statistics. Slesser, L.J., was inclined to 
actuarial expectation of life" as “something to sta 
But, even before the House of Lords had decided 
Gambling, this test was almost universally rejected. 
given for this rejection were not convincing. It wre” i 
example,” that the actuarial tables ‘‘do not seem tc 23 EN 
with a real appreciation of the ordinary incidents eer Bey 
are compiled in an abstract way from average, al. 
my view, really reflect the true picture.” But, withas 
can one arrive at the "true picture" otherwise than, Dm. 
unless one claims to be in possession of prophetic gift; "or; 














Se 


41 In Roach v. Yates, and similarly i in Shepherd v. Hunter, a 
v. Benham. 
43 By Greaves-Lord, J., in Trubyfield v. G.W.R, 
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way of calculating probabilities is the mathematical way. 
The child who lives “in a country village off the main road, where 
the risk of being exposed to road dangers and to certain diseases 
would be less than in a crowded centre,"4 might have moved to 
* London.or Manchester next year, if he had lived. The man who 
was employed as a miner or a sailor and exposed to grave occu- 
pational risks might have decided to become a farmer, and the 
farmer might have become a rear-gunner in a bomber. Statistical 
. tables are made up so as to include the probability of the happen- 
ing of these things—insofar as they can be calculated at all. 
` They represent the maximum of what can be done by way of 
calculating the “contingencies of every kind." Yet, Benham 
v. Gambling lays it down that no attention must be paid to these 
tables. “Arithmetical calculations are to be avoided.” 
Even where, before Benham v. Gambling, the actuarial test 
- -was rejected, it was generally held that “the age factor cannot 
be entirely negligible." The best example is afforded by the 
most instructive case of The Aizkarat Mendi^ Nine men, 
between the ages of 23 and 44, had been killed in a collision at 
sea caused by the defendants' negligence. The Admiralty Regis- 
‘trar took the view that the damages for loss of expectation ("the 
istandard of the amount of enjoyment which they might be 
expected to have derived from their calling and circumstances ") 
should be the same in all the nine cases. But Langton, J., while 
"very loath . . . to stray still further than the Registrar has 
- been forced to do along the dangerous path of analysis and segre- 
gation," and fully appreciating that the "age or time factor is 
not to be handled arithmetically," could not bring himself ''to 
believe that in any question of expectation of life the factor of 
age can be entirely negligible. . . . The very notion of expecta- 
tion seems to me to connote time, and, if the good which forms 
the subject of expectation is rated equal over a given number of 
cases, the time factor seems to me necessarily to assume impor- 
tance.” Ceteris paribus, "the expectation of life of the younger 
man must exceed that of his elder," and he described this as a 
. question not of quantum, but of principle. He divided the men in 
three groups, those over twenty, those over thirty and those over 


43 Lord Simon said in Benham v. Gambling that “figures calculated to repre- 
sent the expectation of human life at various ages are averages arrived at from a 
vast mass of vital statistics. The figure is not necessarily one which can be 

-~ attributed to a given individual." Yet, this is precisely what insurance com- 
‘panies do every day when calculating their premiums. What figure can be 
“attributed to a given individual’’ except one which is derived from the mathe- 
matical laws of pxobability, or else from a pure guess? 

14 Like the child in Benham v. Gambling. 

55 Slesser,L.J., in Roach v. Yates. 

4 Slesser, L.J., in Mills v. Stanway. 

47 [1938] P. 263. 
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forty, and awarded £400, £350 and £300 to the estate of each 
member of the three groups respectively. 

This view was of decisive importance in the case of children. 
The courts were inclined to regard the £1000 awarded in the 
case of a girl of 23 in Rose v. Ford as the barest minimum in the 
case of infants. They did take into account, in the case of very 
young children, the additional risks involved in children’s ailments 
and'in road accidents,* but the Court of Appeal? ordered a new 
trial in a case in which the jury had assessed the value of the life 
of a child of three at £90, although the child was exposed to all 
the road dangers of Manchester,®° and dismissed appeals in cases in 
which the values of lives of children of three and two and a half 
had been assessed at {1000 and £1200 respectively,5' while Greaves- 
Lord, J., assessed the value of the life of a girl of eight at £1500.92 
This simple enumefation looks at first sight, as if some consistent 
theory of assessment had been evolved at the time when Benham 
v. Gambling came before the House of Lords, but this was not 
the case. Learned judges could not arrive at an agreement with 
regard to the value of the early years of a man's or woman's life. 
These discussions centred around a dictum of Lord Wright in 
Rose v. Ford: “Special cases may occur such as that of an infant, 
or an imbecile, or an incurable invalid, or a person involved in 
hopeless difficulties." What was the common denominator 
between the infant and the unfortunates mentioned in the same 
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sentence? Surely not that they were ‘‘in the same class of case." 8. 
Nor could it merely mean that mathematical considerations were . 


to be excluded, because they were to be excluded even in a, 


“normal” case. The dictum had to be interpreted as a reference 
to the intrinsic value of the years of childhood.9 The depreciating 
factor was considered to be*? the fact that it is “far more difficult 
to say what his chances of the advantages of human liféare. . . 

With an infant, one does not know that its parents | will live or 
that it will have an education.” One would have thought that 


48 See Slesser, L.J., in Gambling v. Benham, Greer, L.J., in Shepherd v. Hunter, 
Greaves-Lord, J., in Trubyfield v. G.W.R., Langton, J., in The Aizkarai Mendi. 

* In Shepherd v. Hunter. 

50 For the time being. It might have “ended life in some happy rural area, 
ustening to nothing but farmyard sounds and smelling sweet odours”’ (per Slesser, 

& Bailey v. H award, Gambling v. Benham. 

53 Trubyfield v. 

58 Slesser, L.J., M Gambling v. Benham. 

^ Slesser, L.J., in Shepherd v. Hunter. 

55 This was not the view of Greaves-Lord, J., who in Trubyfield’s case said: 
“those fifteen years (between eight and twenty-three) embody that portion of 
life which is thought by many to be the happiest portion of life. . In my view 
they are just as much entitled to be called ‘a good thing’ as a life of full age is 
entitled to be called 'a good thing. 

** By Goddard, L.J., in Gambling v. Benham. 
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the future career of the vast majority of infants was pretty well 
mapped out by their social environment, and not very dependent 
on the survival or otherwise of their parents. The question of 
education is settled by the state, and it is only a comparatively 
small minority of infants whose education and career can be 
affected by the individual conditions in which their parents are 
placed: Yet, this view prevailed, and it was finally laid down by 
Lord Simon in Benham v. Gambling that the figure of damages 
must be reduced in the case of a very young child because during 
the child's early years, up to the age of four or five, the child 
lacks “a coherent and continuous self-consciousness”—a factor 
held to impair the value of happiness during those years. But 
the main argument was that ''there is necessarily so much 
uncertainty about the child's future that no confident estimate 
of prospective happiness can be made." Later “when an indivi- 
dual has reached an age to have settled prospects, having passed 
‘the risks and uncertainties of childhood and having in some 
degree attained to an established character, and to firmer hopes, 
his or her future becomes more definite, and the extent to which 
\ good fortune may probably attend him at any rate becomes less 
incalculable.” It is more difficult to assess a child's prospect of 
happiness, therefore the value of that prospect is smaller than 
that of an adult—this is one of the principles with the help of 
, Which the House of Lords in Benham v. Gambling checked the 
“inflation of damages" which had been the inevitable consequence 
_\of Rose v. Ford. l 
^ As long as the time factor was allowed to influence the assess- 
ment, the age and health of the victim were obviously paramount 
considerations. So was his occupation, which might considerably 
impair his expectation if it involved him in special risks. If 
'the termination of the life in the near future is already a certainty, 
this will obviously greatly diminish the value of the expectation.® 
In fact, most of the factors which are used by statisticians for 
the scientific calculation of a man's expectation were used by 
lawyers for their unscientific calculation?—until the whole theory 
of expectation of life was exploded by Benham v. Gambling. 


5? Langton, J., in The Aizkarai Mendi. Additional war risks would be of' 
importance. "This is suggested by Hall v. Wilson, [1939] 4 All E.R. 85. 

68 Du Parcq, J., in Smith v. Cawdle Fen Commissioners, [1938] 4 All E.R. 64: 
“Tf a man is killed by somebody's negligence on a Monday, and it is proved to 
the satisfaction of the jury that he had been sentenced to death and would have 
been hanged on Wednesday, I think that it is absurd to suppose that his executors 
would recover the same damages as if he had been a person with a likelihood of 
long life.” 

$ “I suppose every one has a sort of general notion of the likelihood of life 

- and I suppose every one is a little inclined to look at the optimistic side” (Greaves- 
Lord, J., in Trubyfield v. G.W.R.). 
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What the House of Lords decided in Benham v. Gambling was 
that the “good” for the loss of which a victim or his estate could 
claim compensation was not the expectation of life at all, but the 
expectation of happiness. The age factor was not entirely elimin- 
ated, “in some cases" it “may be a relevant factor, for example, 
in extreme old age the brevity of what is left may be relevant — 
but it was relegated into the background. “Damages should not 
be calculated solely, or even mainly, on the basis of the length of 
thelife which is lost." ''The thing to be valued is not the prospect 
of the length of days but the prospect of a predominantly happy 
life." The splitting of the problem in two—the counting of units 
and their subsequent valuation was disapproved by Lord Simon 
in unambiguous terms: “It is of no assistance to know how many 
years may have been lost unless one knows how to put a value 
on the years." This seems to imply that the amount of happiness 
vouchsafed by each single year is not equal to that given by an- 
other, and that, since there is no continuity of '"enjoyability," 
the mere counting of unequal units is useless. 

This decision puts the whole problem on a new basis. We have , 
to evaluate the “measure of prospective happiness," lost by the / 
victim. How can we do it? 

What exactly do we mean by “happiness”? The Oxford 
Dictionary defines "happy" as "content with one's lot," from 
which it would seem to follow that the standard of measurement 
of happiness is entirely psychological and subjective, while, of 
course, the conception of "expectation" is objective according/ 
to the decision in Rose v. Ford. If we may venture a definition 
it would be something like "the objective circumstances which 
can be regarded as conducive to a state of contentment." These 
circumstances vary widely from case to case. Health is generally 
regarded as a conditio sine qua non of contentment,® but a 
neurasthenic, such as Moliére’s Malade Imaginaire, derives a 
positive measure of happiness out of the contemplation of his 
real or imaginary diseases. Personal safety and regularity of 
life may be middle class ideals, but they do not appeal to the 
heroically minded. Which is more valuable, the short career of 
the explorer who seeks his happiness in a supreme moment of 
self-realisation, or the long life of a bank clerk who keeps his 
ledger account day by day for fifty years? Whose happiness is 
more valuable, that of the brilliant but wicked painter or that of 
the virtuous but commonplace doctor in Shaw's play? And 


9 Lord Simon was aware of the fact that the damages for the unhappiness 
caused by a disabling injury may be larger than those for deprivation of life. 
This is an important effect of Benham v. Gambling. 
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what about the lunatic who lives in the continuous illusion that 
he is Napoleon after the battle of Austerlitz? Does he not enjoy 
a very considerable measure of happiness? What about the drug 
addict and the drunkard? On the other hand, “‘the fact that the 
injured man was of a suicidal tendency, or suffered from a defect 
of living might be materialS!" the person of an "'atrabilious 
temperament" whom Slesser, L.J., mentioned in Roach v. Y ates? 
would, if he survived the accident, find to his surprise that his 
pessimism was more expensive than he might have assumed, and 
the same might be the experience of a man who thinks that he is 
better off in heaven, than he would be in this life.“ There is no 
abstract answer to the question of what causes happiness. All 
we can do is to look at the “character and habits of the individual" 
and see whether they were “calculated to lead him to a future of 
happiness or despondency,"9 but we must not look further, 
though we may have suspected that war and peace, defeat and 
victory, crisis and prosperity, bad harvest and good, are not less 
potent elements than individual character and habits. The 
human type envisaged by Lord Simon is a self-contained monad 
M —his prospects of contentment are ingrained in his personality, 
\collective factors dc not count. We are, however, invited not to 
indulge in undue optimism. ''It would be fallacious to assume 
_ that all human life is continuously an enjoyable thing.”® 
One condition of happiness, though of an individual character, 
must be rigidly excluded from our considerations. We have 
seen that we are enjoined by authority to look upon the human 
being as an isolated individual. It follows that his place in 
society and especially his share in the worldly possessions of the 
community do not count. Wealth does not produce happiness, 
nor does poverty produce misery. This has now been laid down 
by high authority. We must shut our eyes to the fact that— 
apart from war—in modern society the most important single 
factor causing unhappiness is unemployment. The degree to 
which the individual is exposed to it is totally irrelevant to the 
measurement of his happiness, while we may pay attention to the 
êl Slesser, L.J., in Shepherd v. Hunter. 

*? But not the follower of Schopenhauer, although mentioned in this con- 
nection by the Lord Justice. 

53 Hawke, J., in Dransfield v. British Insulated Cables, Lid. (1937), 54 T.L.R. 
ee And no answer to the question whether a woman enjoys life more or less 
because she has four children— see Slesser, L.J., in Mills v. Stanway Coaches. 

*5 Lord Simon in Benham v. Gambling. 

86 But we must look at the circumstances such as they were before the acci- 
dent, and the wrongdoer has no right to rely on the diminution of happiness, for 
example, the bodily or mental injuries brought about by the accident itself, as a 


circumstance reducing the value of the victim's expectation of happiness. This 
is what the Court of Appeal decided in Roach v. Yates, 
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enjoyment he gets out of his work or the fulfilment of his duties.9? 
But the social factors likely or unlikely to deprive him of this 
enjoyment must not be considered. ''For this purpose there is 
to be no difference between the wife or child of the labourer and 
the wife and child of the millionaire.”® “Social position or 
prospects of worldly possession" must not affect the amount of 
the damages to be awarded,9 and we cannot quarrel with this 
practical result. It would indeed be monstrous if it was cheaper 
to kill a miner than an owner of mining royalties, it would savour 
too much of the wergeld of early feudal society. But there is a 
long way between accepting this as a principle of positive law and 
endorsing Lord Simon’s appeal to lawyers and judges to “join 
hands with moralists and philosophers and declare that the degree 
of happiness to be attained by a human being does not depend 
on wealth and status." The social philosophy which inspires 
this statement is, it is submitted, untenable in view of the facts 
with which we are all familiar and indeed incompatible with the 
bulk of social legislation. The degree of happiness does depend 
‘on wealth and status, but for excellent reasons the law asks us to 
disregard this fact. 

It may be a matter of surprise that at the very moment when 
the Courts proceed to the assessment of the value of happiness in 
terms of currency, they leave out of account the one and onl 
element which is capable of a genuine quantification. How, w 

may well ask, can the award of money compensate the victi 
for his loss of happiness, if that happiness does not depend o 
wealth? But this contradiction is only apparent. The truth Of 
the matter is that Benham v. Gambling constitutes a complete 
reversal of the policy established by Rose v. Ford. It is necessary, 
once more to refer to the speech of Lord Roche in the lattér case 
in order to find the key to the real significance of Benham v. 
Gambling. In Rose v. Ford, Lord Roche “confessed to some 
apprehension lest this element of damage may now assume a 
frequency and a prominence in litigation far greater than is 
warranted in fact, and, by becoming common form may result in 
the inflation of damages im undeserving cases, or more probably 
` perhaps, may become stale and ridiculous, to the detriment of 
real and deserving cases, such as the present. But the abatement 
of these possible evils may be left to the good sense of judges 
8? Greaves-Lord, J., in Trubyfield v. G.W.R. Lord Simon himself mentioned 
the fact that the father of the child was in steady employment, and Slesser, L.J., 
in Mills v. Stanway, regarded it as relevant that the victim “belonged to what 
used to be called, I suppose, that very useful part of the community, the lower 
middle classes." 


68 Goddard, L.J., in Mills v. Stanway. 
6 Lord Simon in Benham v. Gambling. 


EXPECTATION OF HAPPINESS 97 


and juries. . . ." And the learned Lord warned of “abstruse 
thought and technicalities” and of what Langton, J., in The 
Aizharai Mendi above, called “over-analysis.”” The apprehensions 
of Lord Roche proved to be far better founded than his confidence 
in the good sense of judges and juries.” The only way out of the 
"inflation of damages" was to abandon the “technicalities” of 
valuation altogether, and openly to admit that the criterion of 
assessment was the more or less "deserving" character of the 
case. Such a course, however, was precluded by the principle 
of stare decisis which compelled the House of Lords to cling to 
the fiction of a valuation. In order to render this fiction harmless, 
the House substituted for the expectation of life (which, through 
the presence of the age factor, contained an element of rational 
assessment) the expectation of happiness which, as Lord Simon 
-admitted, is “in fact incapable of being measured in coin of the 
realm with any approach to real accuracy." It is obvious that 
it was only the principle of precedent which prevented the House 
from overruling Rose v. Ford. The policy laid down in that case 
was of an experimental nature, and the experiment failed, but 
the highest Court is prevented from doing what the Supreme 
ourts of most other countries could do in such a case: Admit 
the failure of the previous policy and overrule their previous 
decision. Instead of overruling it, they emasculated it—by 
eliminating all those elements which could tempt judges and 
juries to proceed to anything resembling a valuation. 
` The result, therefore, would seem to be that with Benham v. 
Gambling this head of damages has ceased to be of a compensatory 
nature, and that the disquisitions about the criteria of happiness 
are entirely theoretical: In effect, it is now—as a consequence 
` of the virtual elimination of the age factor—determined by the 
more or less ‘‘deserving” character of the case. Courts and juries 
' had, under the influence of Rose v. Ford, adopted the habit of 
“thinking in thousands""—they were now made to think in 
terms of hundreds. The House of Lords corrected “the method 
of estimating this head of loss" and approved “a standard of 
measurement" which, it was hoped, would lead “to reduced 
awards,” and to “very moderate figures." ''I trust that the views 
of this House, expressed in dealing with the present appeal, may 
help to set a lower standard of measurement than has hitherto 
prevailed for what is in fact incapable of being measured in coin 
of the realm with any approach to real accuracy." 
“A lower standard of measurement . . . for what is... 


70 See Goddard, L.J., in Gambling v. Benham. 
72 See Goddard, L.J., in Mills v. Stanway. 
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incapable of being measured." The emphasis, we submit, lies 
not only on the scaling down of the standard, it lies on the 
admission that “the truth, of course, is that in putting a, money 
value on the prospective balance of happiness in years that the 
deceased might otherwise have lived, the jury or judge of fact is 
attempting to equate incommensurables.” 

In Cumper v. Pothecary, Goddard, L.J., referred to- this as 

“change of legal outlook,” and the Court of Appeal refused to 
allow a plaintiff to take out of court, after the decision of Benham 
v. Gambling, a sum of more than £1050 paid into court by the 
defendant before the decision, thus recognizing that the House 
of Lords had, in fact, altered the law. It is true that this change 
in the law was primarily concerned with the quantum of damages 
which had been expressly left open in Rose v. Ford,” but, as we 
have tried to show, it did, in effect, substitute for the valuation 
of an asset the entirely irrational estimation of the more or less 
‘deserving character of the case. 

The shortcomings of judge-made law are very apparent from 
these developments. In default of a scale of damages laid down 
by Parliament? and of a “tariff,” previous decisions afford little 
assistance in the fixing of damages of this kind.* The Court of P 
Appeal itself is in no way bound by its previous decisions as to 
quantum,?? and in order to give the "guidance" demanded by 
judges of fact, the highest Court has to resort to what one is 
almost tempted to call the subterfuge of laying down a theory of 
valuation which involves in effect the complete jettisoning of all 
standards of rational assessment. 

It is not easy to see how these damages can now be regarded 
as coming under the heading of compensatory damages at all, 
and why they should not be classified as exemplary. In Ellis 
v. Raine" the jury, misunderstanding the judge’s direction, 
assessed the damages under the Fatal Accidents Act at £125 and | 
those for loss of expectation of life at nil, and, on the ground 
that some damages must always be assessed under the latter 
heading, the Court of Appeal ordered a new trial. This was 
before the decision in Benham v. Gambling. After this 


7? [1941] 2 All E.R. 516. 

73 See Lord Atkin’s speech. 

74 Demanded by Goddard, L.J., in Gambling v. “Benkam and by Scott, L.J., 
in Ellis v. Raine. 

35 See Du Parcq, L.J., in Mills v. Stanway. 

78 See MacKinnon, L.J., in Ellis v. Raine, at p. 108. For the narrow limits 
within which the Court of Appeal is prepared to interfere with the discretion of 
judges and juries in these cases see James, L.J., in Phillips v. L.S.W. Rly. Co. | 
(1879), 5 Q.B.D. at p. 86. Scott, L.J., in Bailey v. Howard, Slesser, LJ. in Malls 
v. Stanway, Greer, L.J., in Roach v. Y ates. 

77 [1939] 1 All E.R. 104. > 
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decision one may wonder whether it is not open to a jury or’ 
-judge of fact to’ assess these damages at a farthing in an 
undeserving case. 

Any possible doubts as to the inapplicability of the Pare in 
Baker v. Bolton? have been wiped away. The cause of action is 
not, of course, premature death, but the injury which deprives 
the victim of his prospect of happiness.” It is vested in him 
-before his death, for a span of time. which, in the case of instan- 
taneous death, may not amount to more than a '"'split second.''? 
This is the theory of the law, but in practice the doctrine of 
expectation of happiness and the application of the survival 
clause of the Law Reform (Miscellaneous Provisions) Act, 1934, 

- to this claim means that the estate of a person killed in an accident 
benefits by his death. The abolition of the rule actio personalis 
moritur cum persona was justified, insofar as the actio referred 
to that which a deceased person transmits to his successors, but 
not further. After all, the representation. of the deceased by his 
executor-or administrator is only a fiction, just as much as the 

: continental “Ze mort saisit le vif." The law of succession is ancillary 
to the law of property. Succession to happiness is as unthinkable 

succession to pain and suffering. In extending the survival 
t causes of action to claims other than those referring to property 
E aw has fallen from one extreme into the other. The principle 
rsonalis should have remained in force with regard to ali 

Ner than those of a strictly compensatory nature. Ji is 
3 he Act excludes thc survival of claims for exemplary 
dam . but it should have gone further and also excluded any 
right iccession to claims for pain and suffering. Indeed, now 
that uk t Benham v. Gambling the claim for damages for loss of 

expectat., n has acquired most of the characteristics of a claim 

.for exemplary damages, it would be arguable that it was caught 
by the exemption in the Act, if it was not for the binding precedent 
of'Rose.v. Ford. The prevailing canons of interpretation of 
statutes prevented the Courts from applying the exceptions in 
the Act in their spirit and by way of analogy. If they had done 
so, they might have come to the conclusion that not only the 
claim for damages for loss of expectation, but even that for pain 
and suffering should not be transmitted to the estate. '"'Stripped 
of all its technicalities, one is giving a solatium, not to the person 
who is injured, for the person who is injured is dead, but nominally 


38 (1808), x Camp. 493. 

7? In Rose v. Ford the Court of Appeal held that the rule in Baker v. Bolton 
applied. It was reversed by the House of Lords on this point. ý 

3 Lord Atkin in Rose v. Ford, and, for thé theory of the "split second ” 
J. ewis, J., in Morgan v. Scoulding, [1938] 1 K.B. 786, a case of instantaneous death, 
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to the executor or administrator who is suing... .' One is in 
effect, though, I agree, not in theory, merely giving a solatium 
to the parent for the loss of the child,’’*®! or perhaps, to the 
creditors of the victim. But, in the theory of the law “the. 
cause of action survives completely unaltered,"9? and the 
amount of the damages must not be affected by the death 
of the victim. The Courts got entrapped in the metaphor 
"survival of action.” No action for damages should survive 
unless that is capable of surviving for the loss of which the 
damages are given. If this was the law, our problem would. 
lose much of its importance. As it is, the death of the victim 
x AS in fact, though not in theory, what it should not involve, 

"gain to the estate." : 

It is said that the raison d'étre of the survival of actions is 
that it should not be more expensive to maim a man than to 
kill him. The wrongdoer should not benefit from the death of - 
the person wronged. ‘This, however, cannot be the real ratio legis, 
for in all those cases in which this essentially non-compensatory . 
and "punitive" line of reasoning would be most appropriate, i.e. | 
in the case of exemplary damages, the survival of the action is 
excluded by the Act, and the wrongdoer benefits by the death 
. Besides, it is quite clear that the estate cannot claim for loss « 
` -earning power of the deceased, or for profits he would have bee 
able to make, if he had not been injured.’ Yet, if he had lived he 
could have claimed for the loss of earning power of future profits 
which he would have suffered as a consequence of his accident, 
and for expenses of future treatment as well. So it. does, after | 
all, pay to kill a man rather than to maim him. It is submitted : 
` that this principle which is applied to the loss of earning capacity 
. would have been applied with far more justice to the loss of expec- 
tation of happiness. 

It is true that, as soon as the victim is dead, the Te of his 


'' own claim for loss of earning power is taken by the claim of his 


dependants under the Fatal Accidents Acts,.but he may not 
leave any dependants, and, if he does, these claims áre far more . 
limited in scope than his own claims would have been. Above all 
they are : subject to the rule that any nad which the dependants 


81 Per Goddard, L.J., in Gambling v. Benham, and in Mills v. Stanway. 
92 Scott, L.J., in Bailey v. Howard. 
8 In Rose v. "Ford, Lord Wright said: “The administrator simply stands i in 
| the shoes of the deceased and, in a sense, may be said to continue her life.'' 
` 9! Greer, L.J., in Shepherd v. Hunter. 

95 See Lord Wright i in Rose v. Ford, and Greer, L. J., in Rose v. Ford, [1936] 
I K.B. 90 at p. 98. 

80 Jf the plaintiff in Roach v. Yates had died before the trial of the action, the 
damages would have been considerably smaller. See the judgment of Greer, L.J. ` 
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_ derive from his death—statutory exceptions apart—are to be set 


off against the claims.8? 

This latter rule, however, has served as a corrective for some 
of the incongruities worked by the decision in Rose v. Ford. If 
the beneficiaries who ultimately reap the profit of the expectation 
claim are identical with the dependants entitled to claim under the 
Fatal Accidents Acts, the sum awarded for loss of expectation 
must be deducted from the compensation payable to the depen- 
dants for the loss of the breadwinner. This question had been left 
open by Rose v. Ford, but it has now been settled by the Court of 
Appeal (Luxmoore, MacKinnon, Du Parcq, L.JJ.) in Yelland v. 
Powell Duffryn Associated Collieries, Ltd.® It would have been 
hardly logical to deduct the Fatal Accidents Acts damages from 
those awarded for expectation of life, as was suggested once or 
twice in previous cases. From the point of view of the incidence 
of death duties the method now adopted by the Courts does not 
do any harm to the dependants, since it is the practice to deduct 


. . from the Fatal Accidents Acts compensation not the full damages 


i 


awarded for pain and suffering and loss of happiness, but only 
the net amount after deduction of death duties.” For those 
\cases, then, in which the beneficiaries are at the same time 

ependants entitled to claim under the Fatal Accidents Acts— 
and they are probably the majority of all cases—Yelland’s case 
has given the coup de gráce to our problem. This decision marks 
tlie fall of the last curtain over the scene of this judicial drama— 
and little will probably be heard of it in the future?! 

Yet—one final word remains to be said. The incongruities 
to which we have referred are not confined to cases in which the 
victim has died before the trial. Flint v. Lovell shows that they 
extend to “living” cases as well. In that case the Court proceeded 
on the assumption that the plaintiff would die within a year. He 


8? If a dependant who has a claim under the Acts dies before action, this will 
be taken into account by the Courts. This is difficult to reconcile with the 1934 
Act, but nevertheless eminently just: see Williamson v. Thornycroft, [1940] 
1 K.B. 658. 

oe irop] I K.B. 154. The same view had been taken by Lord Atkin in Rose 
v. Ford, by Hawke, J., in Dransfield v. British Insulated Cables, Lid., by Singleton, 
J., in Feay v. Barnwell, by MacKinnon and Du Parcq, L.J J., in Ellis v. Raine, and 
: by Oliver, J., in Hall v. Wilson. 

99 Suggested by Lord Wright in Rose v. Ford, and see Branson, J., in May 
v. Sir Robert McAlpine, [1938] 3 All E.R. 85, and Langton, J., in The Aizkarai 


Mendi. 


% In Feay v. Barnwell, Singleton, J., acted on this principle with which, 
however, Oliver, J., in Hall v. Wilson, did not seem to agree. 
9| If the damages under the Fatal Accidents Acts are assessed or settled and 


“afterwards a claim is brought for loss of expectation, a difficult situation arises, 


See May v. MacAlpine and The Aizkavai Mendi. The later cases, such as Ellis 
v. Raine and Yelland’s case give no guidance. It would seem that there would 
have to be duplication of damages and that there is no justification for the 
course adopted by Branson, J., in May's case. 
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“did, however, survive for many years afterwards. There is 
this curious phenomenon that the Court must, once and for all, 
award compensation to the victim of an accident for all the 
damage which he may suffer from it in future. It is submitted 
that the rule in Fitter v. Veal and Brunsden v. Humphreys” 
should be repealed. It should be possible to deal with claims for 
personal injuries in the same way as with family maintenance 
claims, i.e. by way of judgments for annuities, variable according 
to the changing conditions which may arise as a consequence of 
the wrongful act. This would put the law of personal injuries on 
a more rational footing and relieve judges and juries of the 
invidious task of predicting the future. 
O. KAHN-FREUND. 

?? He was still alive on December 8, 1937, when Lewis, J., decided Morgan 

v. Scoulding. 


68 (1701), 12 Mod. 542. 
94 (1884), x4 Q.B.D. 141. 


PROFESSOR SIDNEY POST SIMPSON / 


We take this opportunity of welcoming Professor Simpson to th 
Editorial Board of the Modern Law Review in the place of the late 
Sir Maurice Sheldon Amos. 

Concerning the Harvard Law School of which he is a diš- 
tinguished member it may be said that through it the English- 
speaking world has made its main modern contributions to the 
science of Jurisprudence, and that no more important work has 
been done towards the clarification and systematisation of the 
common law than that initiated at Harvard by such jurists as 
Story and afterwards substantially carried forward by the members 
of the Law School. 

Professor Simpson’s work is well known—we were fortunate 
enough to publish a characteristic example of it recently. His 
broad outlook upon and his critical yet constructive approach to 
modern society and its legal problems is exactly in the spirit 
which animated us in starting the Modern Law Review. 

While we should welcome Professor Simpson upon our board 
at any time we feel that at the present critical period in the 
affairs of our two nations his membership is a symbol of that 
closer unity which alone can ensure the survival of our western 
democratic civilisation. 
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is interfered with by school laws, by the Post Office, by every 
state or municipal institution which takes his money for purposes 
thought desirable, whether he likes it or not. The Fourteenth 
‘Amendment does not enact Mr. Herbert Spencer’s Social Statics 
. Some of these laws embody convictions or prejudices which 
judges are likely to share. Some may not. But a constitution is 
not intended to embody a particular economic theory, whether 
of paternalism and the organic relation of the citizen to the State 
` or of laissez-faire. It is made for people of fundamentally differing 
views, and the accident of our finding certain opinions natural 
and familiar or novel and even shocking ought not to conclude our 
judgment upon the question whether statutes embodying them 
conflict with the Constitution of the United States.” 

The former of these judicial utterances expresses the opinion 
that the lawyer can solve legal issues which involve economic 
and social problems by a process of purely legal reasoning. The 
latter utterance reveals a deep appreciation of the interdependence 
between judicial and social and economic ideology. Mr. Justice 
Holmes himself chooses a solution characteristic of a judge in a 
non-totalitarian country, who is aware of a social responsibility, 
conscious of the political problem before him in the form of a 
egal dispute, but convinced of his duty of impartiality in the 
ancing of social forces and equally convinced of the duty of the 
e to leave the shaping of the political principles of society 
tially to the legislative. 
more precise analysis is, however, necessary and possible 
ays in which the practical lawyer may come into contact 
theory. 
st place, the "practical lawyer” comprises everyone 
ith the administration of law. Although the judge 
inently, the legal adviser, whether in industry or 
rt, and the administrator, are practical lawyers in 
was ever possible to maintain a clear-cut distinc- 
aw and administration,’ such distinction has 
d more difficult to maintain as the modern 
ot judicial or quasi-judicial power to administrative 

organs mingles administrative and judicial capacities. There 
remains a difference in degree, as to the extent of discretion in 
the administration of legal principles, but not a difference in kind. ` 
Analytical positivism alone asserted in the work of Austin, 
Salmond, Gray, Pollock, Bergbohm, and others, that a clear 
distinction between the zs and the ought created a correspondingly 

` great division between legislator and lawyer. This theory, 













3 A supposition effectively demolished by Kelsen's theory. 


t 
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acceptable if it is understood as supplying a working basis for the 
bulk of legal routine work, is illusory and dangerous if understood 
as a complete legal philosophy for the practical lawyer. Such an 
illusion, entertained by most, if not by all, representatives of this 
movement, has been exposed from very different quarters. On one 
hand the "'Stufentheorie" of the Vienna School has shown by an © 
analysis of the formal relation of legal norms that the difference 
between creation and application of the law is as relative as that 
between judge and administrator. From a very different angle, 
the sociological theories of Gény, Pound, Duguit, Kantorowicz, 
Heck and others have shown the extent to which social issues 
and ideals enter of necessity into the administration of the law. 
The American realist movement which originally chiefly revolted 
against both analytical positivism and metaphysical ideals has 
come more recently to an ever-increasing recognition of the im- 
portance of the ideal element in the administration of law;? while 
it has always insisted that the administration of the law is in fact 
concerned with issues other than pure legal logic. As for totalitarian 
theories of justice, they naturally give political and social ideals 
a paramount place in the administration of justice. 

On the other hand, it is obviously necessary to assess as 
precisely as possible the limits within which a practical lawye 
can move in his search for justice. In every modern politic 
society, including the totalitarian ones, the distinction betw 
the making and the administration of law is clear cut i 
numerical majority of cases and situations. In thousan, 
cases, the application of a particular clause of a statute 
precedent is a matter which causes no difficulty and n 
problem. It is in the borderline situations, numerica 
but qualitatively all important, that the extra 1l 
become paramount. 

Two factors above all have in our own time i 
share of the practical lawyer in the moulding of 
first is the increasing complexity of social co 
perpetually outruns the ever-increasing use an, 
_legislative machine. If statutory regulation dep 
daily to regulate taxation, housing conditions, v 3 
pensation, liability for aircraft accidents, the lega, I PAtiag uor 















„example, by the Prussian Allgemeine Landrecht to \ P SUI0u95 
conceivable situation in advance. B Hi ur 
"PSO 
? Cf. particularly Llewellyn, 40 Col.L.R. 587. d i Tia 


“N Jo 
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ziven this fundamental fact applicable to all modern societies, 

the share of the lawyer in the evolution of the law is determined 
by legislative technique on one hand, and by political principles 
^ guiding the legislator on the other hand. 

Technically the freedom of movement and choice between 
conflicting ideas for the lawyer is the greater, the more widely 
framed-the legislative document which he has to interpret. The 

~ American constitution is the most prominent example of a widely 
framed legislative document. Setting forth certain fundamental 
principles of social life, it is linked with the judicial process by 
the function allotted to the Supreme Court as the guardian of 
the constitution against legislative or executive infringement. 
Never have lawyers been able to apply certain ideals to the 
exclusion of others more openly and with more consequence. So 
much so that some theorists see in the Supreme Court of the 
United States the actual sovereign. 

In the interpretation of the fifth and fourteenth amendments 
in particular, economic doctrines have been applied under judicial 
cover. The role of the state in economic life, the rights and 
duties attached to property, the issues of collectivism and 
individualism and many other fundamental matters are among 
hose in which the American Supreme Court has decisively 
influenced American political life for many decades. This influence 
is in the nature of things essentially a restrictive one. The Court 
, has Xpower to assert or suppress certain political and social ideals 

by restraining, approving or invalidating legislative or admini- 
stratiwe acts, it never has to assume itself the responsibility 
of ordering a social problem in the way in which the legislator 
or the administrator has to do it.1? 

Not until the dissenting opinions of Justice Holmes began to 
develop the outline of the limits to be imposed upon judicial 
interference with legislation was the issue clearly defined. The 
problem, however, remains unsolved though the consciousness of the 
ideal element in the exercise of the judicial function of the Court 
became greater with the development of the struggle between con- 
flicting ideas of justice. Justice Holmes and those who essentially 
followed the line taken by him, mainly Justices Brandeis, Stone, 
Cardozo, and Frankfurter, held that in a democratic state the 
judge had to leave the principles of social life to regulation by 
the competent legislative organs and should refrain from using 
his constitutional function to impose his own views against those 

which the legislative organs express as the proper representatives 





1? The most direct expression of economic doctrine is probably contained in 
the Advisory Opinion of 1871. 
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of public opinion. This went together with a conviction that the 
fundamental principles of the constitution had to be interpreted 
in a dynamic and evolutionary way; the legislative organs 
—unless they went against the plain words of the constitution— 
must be trusted to represent and express the proper evolution 
of the principle laid down in the constitution. This minority thus 
refused to consider social legislation, trade unions, etc., as contrary 
to the constitution. The majority opposed these views successfully 
until after the New Deal decisions, when new appointments made 
of the former minority a majority. No matter what attitude a 
judge takes towards the interpretation of the constitution, it 
cannot possibly be devoid of ideology, of certain conceptions about 
fundamental principles of life. Even the consciously judicious 
attitude of such men as Justices Holmes and Cardozo is charac- 
teristic of an attitude of tolerance which usually does, and in 
the case of these eminent judges did, go together with sympathy 
for the underdog. 

In no other country has a court of law been given as powerful 
a political function as the Supreme Court of the United States. 
But in every country judicial ideals of social and political life 
have considerably influenced their legal activitiy. The German f 
republican constitution of 1919, for example, enumerated ` 
number of fundamental rights, most of which were, however, Hi 
a declamatory character. No judicial guardian was appointed. 
Nevertheless the German Supreme Court interpreted some of. 
these principles, like those on the protection of private property 
or the equality of all citizens before the law, as binding sáperior 
` Jaw, and, at the same time, attributed to itself the right to invali- 
date parliamentary legislation, incompatible with these principles. 
It would be difficult to deny that the judges, the great majority 
of whom were anti-republican in their sympathies, were guided 
by their political ideals in the interpretation both of the funda- 
mental rights of the constitution and of the judicial function in 
regard to legislation. 

In countries without a written constitution, the connection of 
political ideals with the legal function is usually less obvious. But 
the difference is one of degree only; the interpretation of a 
housing statute, cf provisions invalidating contracts against 
morality or public policy, even such questions as remoteness of 
damage or reasonable foresight, are matters ultimately related to 
fundamental policy. The extent to which ideals and thus legal 
theory influence the work of the lawyer, varies, however, 
according to the nature of the subject. 

In a multitude of legal matters of a predominantly technical 
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character, such as most questions of commerce and conveyancing, 
purely legal aspects predominate usually. In other matters, such 
as the validity of contracts, family law, the law of delict and, of 
course, in matters of public law, such as criminal and constitu- 
tional law, the ideal element increases in proportion to the 
connection between the subject-matter and principles of political 
and sociallife. Tt would thus be possible—and some attempts in 
this direction have been made"™—to establish a scale of legal 
relations according to the share of legal idealism. Parallel con- 
siderations operate in internationallaw. The various parts of inter- 
national law are affected by the disintegration of common standards 
and ideals according to the respective share of technical and ideal 
elements. An international postal convention can exist despite 
the most blatant divergences of political systems, but treatises 
of extradition, or arbitration or of cultural co-operation cannot. 
Codes have faced the problem of judicial idealism in different 
ways. The Code Civil was framed in so general a way that 
successive generations of judges could interpret it in accordance 
with changing social conditions and ideals. The development of 
the doctrine of unfair competition, of abuse of right, of le risque 
crée, are prominent examples of the way in which the practical 
Nawyer projects ideals into the administration of the law. 

\ At the other end, the Swiss Civil Code of 1907, after a century 
of codifications, openly acknowledged the impossibility of legal 
self-sufficiency by instructing the judge to assume the function 
of an imaginary legislator when faced with a gap in the statute. 
Half-way between these are codes such as the German Civil Code 
of 1900, which without seeing the judicial function in the same 
light, contained some general clauses about good faith and 
morality which made it possible for courts to infuse specific ideals 
into the interpretation of its clauses. Thus the German Supreme 
Court developed from the simple clause that obligations are to 
be interpreted in accordance with good faith, a theory of revalua- 
tion of debts discharged in marks during the inflation, despite 
the obvious acceptance of nominalism by the code. Stammler's 
pathetic attempts to solve problems of the Civil Code by maxims 
alleged by him to be of a formal character, demonstrate clearly 
the impossibility of any interpretation of doubtful cases without 
some political valuation. The pendulum has swung to the other 
extreme with National Socialist jurisprudence, which creates a 
definite supremacy of political principles over all established 
logical and technical principles of legal interpretation. 


1 Cf. O'Sullivan, Modern Law Rev., Vol. 1, p. 25, ssq.; Friedmann, Modern 
Law Rev., Vol. 2, p. 194. 
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Under the reign of the Common Law, the position is only 
superficially different. Legal idealism operates in many ways. 
The most important instrument of modelling the law in accordance 
with certain ideals is probably the notion of Public Policy. How 
far a man might validly sell his liberty to work,” how far trade 
competition may legitimately be extended,’ at what point the 
law steps in to limit collective action in conflicts between employers 
and employees,™ these and many other questions have been decided. 
by English and American law courts in accordance with certain 
principles of policy, although under the guise of purely technical 
‘terms, such as restraint of trade, malice, conspiracy. 

No less interesting, if less obvious, is legal idealism working 
in the development of precedent. The House of Lords in recent 
years has demonstrated how precedent can be moulded so as to 
give expression to new social tendencies. 

Such decisions as Wilsons & Co. v. English,” Radcliffe v. 
Ribble, Caswell v. Powell Duffryn,” strengthen the social responsi- 
bilities of the employer. The decisions on libel from Hulton v. 
Jones® to. Newstead v. London Express, foster a tendency to 
discourage the publication of the more gossipy type of news by 
the.popular Press by imposing a strict standard of liability. 
Decisions like Haynes v. Harwood, and Hollywood Silver Fox 
Farm v. Emmett?! give expression to an attitude of greater help- - 
fulness towards one’s neighbour as againstthe rugged individualism 
of the former Common Law. A broad development of the torts of 
negligence, nuisance, and the rule in Rylands v. Fletcher, show a 
- definite movement from the principle of individual fault towards 
strict liability as a corollary of social control. In all thesé develop- 
ments changing social ideals operate through -judicial activity. 
In American and particularly English Jaw, these ideals tend to 
be submerged under technical arguments. But the apparently 
rigid obligation to follow precedent leavcs many ways open to 
- judicial ingenuity. lt has, however, the one result that law- 
making under the Common Law is essentially inarticulate. Whether 
` one prefers, as many English jurists do, this inarticulate method 


1? Cf. the leading cases on restraint of trade, from Morris v. Saxelby (1916), 
A.C. 688 onwards. 

13 Mogul Steamship Co. v. McGregor (1892), A.C. 25. 3: 

M Conspiracy cases, cf. in particular the judgment of Evatt, J., in the 
Australian case of MeKeirnan v. Fraser, 46 C.L.R. 343. i 

16 (1938), A.C. 57. 

18 55 T.L.R. 

V (1930), A.C. 215. 

18 (1910), A.C. 20. 

9 (1940), r K.B. 377. 

*9 (1955), 1. K.B. 146. 

21 (1936), 2 K.B. 468. 
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as being better fitted to the continuity of legal tradition or the 

* open acknowledgment of judicial idealism in the law as leading 
to a clearer understanding of the respective function of legislator 
and lawyer, of 4s and ought, is a matter of choice. 

- Whatever the choice may be, all those who think that the 
lawyer should know as far as possible what he is doing, must assess 
as best as they can the scope and function of legal idealism in the 
administration of law. Those who unconditionally obey political 
guidance as totalitarian lawyers do, or who, in despair of a rational 

. solution, follow mere instinct and intuition, like the adherents 
' of the Freirechtslehre and some followers of the realist movement, 
may avoid the difficulties of having to find solutions for them- 
‘selves. But they are, of course, no less. subject to the facts 
just outlined. 

The. choice largely depends on the political society in which 
thedawyer works. All the theories which, whether of continental 
or of Anglo-American origin, have established principles by which 

_ thé judge should be guided whenever his decision is not clearly 
indicated by statute, precedent or any other binding authority, 
presuppose, and can operate solely in a society which does not 

i simply identify the administration of law with political govern- 
\ nent by making it a department of the latter. Such a society is 
on-committal and tolerant towards the various social forces at 
work in thé state. In Great Britain and in the United States as 
were constituted before the outbreak of the second world 
ivil servants, local governments, official judges, chairmen 
of administrative tribunals, struggled to reconcile conflicting 

| claims and interests of employers and employees, of industry 
-and agriculture, of industrial monopoly and the consumer, of 
private property and public duty, and so forth. It is no accident 

` that. Dean Pound is non-committal about the ranking of the six 
paramount legal interests which he detects in the law,”* except 

. for the rémark that "perhaps" the social interest in individual 
-lifé is the most important. Any ranking between the chief legal 
` interests must bear the stamp of a definite political order. 
` Equivalence of all these interests would be recognised by some, 
but by no means all, societies. All those jurists who-have developed 

- theories of a conscious assessment and balancing of social interests 
as a vital.part of legal work, have lived and worked in societies in 
which those interests were all recognised, but the state in the name 
of the community refrained from ordering them in a deliberate 
manner. Far removed from this position are, at opposite ends. 





?2 Cf, his A Theory of Social Interests in Proceedings of American Sociological 
Society ; also in 2 operit of the Common Law: 
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both the positivist and the totalitarian lawyer.. The former's 
ideology is unconscious, he lives behind the artificial wall of a 
completely logical legal order; the latter's ideology. is so com- 
pletely prescribed for him by his political superior that he feels 
' safe in obedience. Both types of lawyer are essentially craftsmen. 
The tools of the former, consisting of such equipment as the 
classification of legal concepts, the rules regarding the application: 
of precedents or the interpretation of statutes, which form the’ 
chief equipment of the analytical lawyer, are supplemented and 
. to a-large extent replaced for totalitarian lawyers by party 
` programmes, administrative instructions and political com- 
mands. Between these two extremes, those lawyers who work 
in societies of a different structure, may be unconscious of the 
responsibility of choice, but they cannot evade it. Theirs is a 
nobler, but alsó a more difficult, task. It links up with one of 
the paramount issues of the present international struggle: the 
responsibility of the individual. Is he to be nothing but a living . 
‘tool with a certain function, a highly developed animal, an 
obedient worker in a state directed by a master will, or is he to 
have a share of the responsibility in the making and development 
of society? ‘The function of the lawyer forms only one, but not , 
.. an unimportant, part of this issue. 
; W. FRIEDMANN. 7 
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SOME ASPECTS OF WORKMEN'S 
COMPENSATION' 


AMoNc the many minor evils which have resulted from the second World 
War, not the least important is the postponement of the long overdue 
reform in the system of workmen's compensation. The sittings and report 
of the Royal Commission appointed to examine the whole subject have 
been suspended, and as an interim measure the Act of 1940 was passed. 
This increases the basic amounts paid weekly to disabled workers, and 
extends the payment of children's allowances, but makes no attempt to 
bring about any changes in the system of compensation. 

This delay is perhaps thé more unfortunate, in that the war has 
inevitably resulted in a vast development of mechanised industry with 
its attendant dangers, and in a great increase in the number of new workers 
(particularly women) who are unaccustomed to machines and are thus 
more likely to fall a victim to accidents. The defects and inadequacies 
in the present system of workmen's compensation are thus likely to be 
even more apparent than in normal times. 

The unsatisfactory nature of the present provision for compensation 
has been stressed in many books on the subject—most recently and 
exhaustively in Sir Arnold Wilson and Professor Hermann Levy's first 
volume on the social and political development of workmen's compensation 
—and in evidence before several Royal Commissions. The defence of 
common employment, which in so many cases bars an action for damages; 
the lack of any provision for compulsory insurance by an employer; the 
unequal legal positions of worker and employer, or more usually employer's 

surance company—in arbitration cases; the inadequate amounts paid 
i , compensation ; the hardships arising from partial disability; all these 
and many other imperfections have been described repeatedly. 

“the present discussion is concerned with a few of these points, but 
also with another—namely the widespread ignorance among many workers 
of the provisions and even the existence of the Workmen’s Compensation 
Acts. As a result of this ignorance a considerable number of accidents— 
particularly to women—causing much suffering, both physical and econ- 
omic, and possibly permanent disability, are never compensated at all. 

My own practical experience in this matter is chiefly, though not 
entirely, limited to women and girls. Owing to the war an increasing 
number of women are entering industry for the first time, and are also 
being absorbed into other forms of work in which they have not previously 
been employed, and the number and proportion of accidents among women 
and girls is likely to increase. Where workers belong to a trade union, 
their interests are usually protected by the union in the event of their 
being victims of an accident. But, according to Wilson and Levy, only 
about one worker in three does belong to a trade union, and the proportion 
is considerably smaller among women than among men. In this war, as 
in the last, the number of women trade unionists in the large well-organised 
industries is likely greatly to increase, but a great many women and girls 
are working and will be working in smaller establishments which are not 
Government controlled and where trade unionism is weak or non-existent. 


1 The following article is by a social scientist with experience of welfare work. 
We publish it here as we think that lawyers should be aware of the experience of 
workers in other fields in respect of the subject-matter of their own activities, 


3-2 . 
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Again, accidents are not confined to factories and mines, though of course- 
the great majority do occur there; but an accident to a shop assistant or 
a hotel worker is as painful and disabling for the worker as if he—or more 
likely she—were a factory hand, and his or her interests are much less 
likely to be watched than those of a factory worker. 

It is among such unorganised workers that lack of knowledge of the 
Act is most prevalent and most serious. Very often they do not know even 
that a Workmen’s Compensation Act exists at all, much less how to make 
aclaim. A case that came to my notice a few years ago may illustrate this. 
A young girl came from one of the ''Special Areas," where she had been 
unable to find employment, and took a job as chambermaid in a small 
hotel—one of a group belonging to one man. Shortly after she took up 
the work she fell downstairs and was badly hurt. She was sent to the 
infirmary and no further interest was taken in her by the manageress 
who engaged and dismissed the staff. The proprietor did not live in the 
hotel where the girl worked and was not told of the accident. By chance 
a visitor to the hospital came across the girl, heard the story, and helped 
her to write, giving notice of the accident and making a claim. It turned 
out that the employer was duly insured against accidents and compensation 
was paid with reasonable promptitude. But such cases ought not to be 
left to chance benevolence. The onus of giving notice of accident and 
making a claim ought not, as at present, to rest entirely upon the worker. 
_ Even in factories where the Factories Act requires that an Accident Book 

be kept (entry in which constitutes notice of accident) it is still necessary 
for the injured person to make a claim before compensation is paid, and I 
have on several occasions been told by welfare workers or industrial nurses 
in Jarge factories of cases where the injured worker has been entirely ig-/ 
norant of the necessity of making a claim for compensation. In at leas 
two instances the welfare worker has also informed me that she was told 
that it was no part of her duty to advise the injured worker of his or her 
rights or as to the requirements of the Act. In small establishments and 
non-industrial employment, as in the case of the girl described above, there 
is not even the safeguard of an accident book, and ignorance of the correct 
procedure is widespread. It is obviously impossible to ascertain how many 
accidents go uncompensated because the victims do not know how to 
obtain compensation, but I think the number, while of course only a small 
proportion of the total number of industrial accidents, is large. 

When a claim is disputed by the employer or more often by the insur- 
ance company with which he is insured, the disadvantageous position of 
the worker is well known. The insurance company is in a position to brief 
the most able counsel, and in the event of an adverse decision in the lower 
court to carry the case to the Court of Appeal or even to the House of 
Lords. Where the worker is a member of a trade union it is true that his 
union will usually look after his interests and supply effective legal aid. 
But the funds of most trade unions are not unlimited and they may well 
hesitate to incur the heavy costs of an appeal in any case where there is 
an element of doubt. Even with the help of his union the injured worker, 
faced with cross-examination by an able opposing counsel whose object 
must be to defeat his claim, is likely to become confused and distressed 
and thus not show to the best advantage. The ordinary Court of Justice 
is not in my view suitable for the discussion and settlement of workmen's 
compensation cases—at any rate so long as economic equality is in effect 
& condition of equality before the law. ` 


` 
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But it seems certain that a good many perfectly legitimate claims are 
never taken to arbitration at all, because the insurance companies reject 


- them, and the workers, because they do not know how to obtain legal 


assistance and are indeed ignorant of the whole legal position, acquiesce 
in the rejection. Two instances in my own experience will illustrate this 
—one was an elderly woman, the other a boy; neither was an industrial 
worker nor a trade unionist. Both were injured in the street, while they 
were engaged on their proper employment and during their working hours. 
In each case the employer thought compensation was payable but the 
insurance companies refused it on the Brounds that the accidents were 


. Street accidents and not incidental to the employment. The woman and 


the boy's guardian accepted the rulings—with disappointment and indig- 
nation certainly, but without question. Here, again, this time remarkably 
enough as a result of a '' Mother's Meeting," tbe cases came to light, and 
the claimants were referred to a lawyer, who renewed their claims. In 
each case, as soon as it was clear that the victims had a legal backing, the 
insurance companies paid up, and quite substantial compensation was 
forthcoming. If these people had been members of a trade union their 
claims would probably have been properly pressed in the first instance. 
But one was an errand boy and the other a Shop cleaner—neither of them 
occupations where trade unionism is likely to be very strong. 

The position of "lump sum agreements" is also, as has often been 
remarked, far from satisfactory. By the Act of 1906 an agreement as to 
the redemption of a weekly payment by a Iump sum does not discharge 
an employer from his liability under the Act, unless the agreement has 
been registered in the County Court, and under Schedule II (9) (d) of the 

ct, the Registrar was given power to refuse registration if he considered 
that the agreement had been obtained by improper means, or was for an 
inádequate amount. In 1923 and 1924, the House of Lords (Russell v. 
Rudd) held that this provision applied to cases where a lump sum was 
agreed\upon before any weekly payments had been made at all, and not 
only to Cases where weekly payments had been begun and a lump sum was 
proposed hy way of redemption. The practice of County Court Registrars 
varies as to how far they use their powers to refuse to record an unsatis- 
factory agreement. But the protection of the injured worker is not nearly 
as complete as it may sound. "Invalidity" is not the same thing as 
illegality, and many insurance companies are quite prepared to run the 
risk and carry through an agreement without its being recorded. The 
workers are frequently unaware of the provisions as to recording and will 
accept quite inadequate sums sometimes because they are afraid that if 
they do not they will get nothing. But also to the man or woman whose 
income has never exceeded a small or even a moderate weekly wage, a 
lump sum, even though it may be quite inadequate, sounds a great deal. 
One woman whom I knew was badly injured in an accident while working 
in a factory, and for some weeks drew 27s. 6d. a week in compensation. 
The insurance company then suggested to her that everyone would be 
saved trouble if she accepted a lump sum, and offered £5. The girl refused 
this, and the insurance company then handsomely doubled the offer; 
£10 sounded a very large sum to the girl, and she was on the point of 
accepting. Her panel doctor strongly opposed acceptance and she was put 
in touch with a lawyer who promised to take up her claim. As soon as the 
lawyer appeared on the scene, the insurance company said no more about 
£10, but continued without further question to pay weekly compensation 
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for six months. At the end of that time {15 was paid in redemption, and 
the agreement was duly recorded by the Registrar of the County Court. 

Another case had a less satisfactory ending. Here an elderly woman 
was permanently disabled and her earning capacity considerably dimin- 
ished by an accident. She was persuaded by the charms of the attractive 
young man whom the insurance company sent to call upon her to accept 
£20 in settlement of her claim, before any weekly payments had been 
made. She was alarmed at the prospect of legal proceedings and ‘having 
to appear in Court," and also the young man “had been so nice," and 
therefore although she was assured that the agreement, as it had not been 
recorded, was not binding on her, she refused to take any further steps. 
As an unrecorded agreement is merely invalid and not illegal, nothing more 
could be done. 

Most of the defects in the Workmen's Compensation system here dis- 
cussed have concerned the shortcomings of some commercial insurance 
companies, and it may seem an inconsistency to include as an additional 
defect the fact that there is no compulsion on employers to insure at all, 
except in the mining industry. Certainly compulsory insurance would 
not remedy the various injustices commented upon here—it might even 
increase them. But it is also true that the lack of such compulsory insur- 
- ance against liability may mean that in certain cases, the worker, however 
severely he may be injured, will get no compensation at all. I have known 
this happen in several cases—all of them as might be expected where the 
employer had only a small business, and where the wages paid were low, 
so that the worker had little in the way of savings. In one instance the ; 
employer went bankrupt some time after compensation had begun to be 
paid, and no further payments were made to the injured worker, who was- 
permanently disabled. In the other instances the victims of accident got 
nothing at all, because there was no money wherewith to pay tbem. 
Compulsory insurance, though not on the same lines as the present volun- 
tary schemes, must surely form a part of any satisfactory compensation 
System. 

This article has only dealt with a few of the many difficulties arising 
out of the present system; the vast volume of litigation arising out of the 
Act has hardly been mentioned—for most of the cases referred to did not 
come to arbitration at all. Lack of space prevents a discussion of the 
various interpretations of “accident,” "arising out of and in the course of 
employment," and other contentious points in the Act, that help, as Sir 
Henry Slesser remarks, to provide a living for young barristers. Nor can 
any attempt be made to formulate a satisfactory scheme—even if I were 
bold enough to rush in so foolishly where angels fear to tread. All that can 
. be attempted is to suggest tentatively how some of the defects outlined 

might be dealt with. 

One of the chief difficulties here discussed is the ignorance of many of 
the workers as to the provisions of the Act—what they are entitled to and 
how they are to make a claim. This is of course most serious in the case 
of unorganised workers; where trade unionism is strong, the legal advisers 
of the unions can and do watch the interests of their members. A large 
increase in trade unionism membership, particularly among women, would 
certainly greatly mitigate the evils arising from ignorance. A considerable 
increase is likely to take place during and possibly after the war, but I 
do not think it is likely to be great enough or to extend far enough into the 
hitherto unorganised occupations, to be a complete safeguard. Such a 
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safeguard is ‘only, I think, likely to be achieved by- a considerable measure 
‘of State control, over the making and payment" of claims. The same 
considerations apply in regard to lump sum agreements; where the claim- 
-ant is in touch with a good trade union his interests are likely to be 
watched and an unsatisfactory settlement prevented; where funds permit, 
a claim may be pressed in Court and if necessary taken to the Court of 
Appeal and even the House of Lords. But here, again, trade unionism is 
` not likely for a very long time to be strong enough to be a hundred per cent 
effective. A much increased amount of State control would, it might be 
"hoped, obviate the necessity for so much litigation with the consequent 
.expenditure of money which might be so much better spent on more 
adequate compensation and on schemes for the rehabilitation of the injured 
workers. 
At.the very least any reformed scheme ought to carry out the recom- 
. mendation of the Holman Gregory Committee and provide for the appoint- 
ment by.the Government of a Workmens’ Compensation Commissioner 
- with wide powers. But it would seem to me desirable to link up the whole 
system with the other social services and place it to a great extent under 
State control. This would involve either the abolition of insurance with 
commercial insurance companies and through mutual associations and the 
substitution of a State scheme; or the retention of private insurance under 
' statutory conditions, so that the companies would be in the position of 
the. Approved Societies under the National Health Insurance scheme, 
though rather more effectively controlled. Besides such control of insur- 
ance, the plan for hearing claims which has been suggested by Mr. W. H. 
\ Thompson in a recent pamphlet might be instituted; that is, arbitration 
proceedings should no longer be conducted in the County Court, but in 
* ecial tribunals constituted rather on the lines of the Courts of Referees 
vider the Unemployment Insurance Acts, and without the present expen- 
sivé\legal machinery. 

The linking up of compensation with the other social services would 
also facilitate what has long been desirable, namely to combine an adequate 
scheme-of compensation for injuries with schemes for the prevention of 
accidents., This reform has already been put into practice by several 
countries, and could be carried out in conjunction with the Factory and 
Welfare Department, and through some form of “Merit rating"—that 
is, the raising or lowering of insurance premiums against liability in 
accordance with the accident rate of the particular firm. 

- The Royal Commission on Workmen's Compensation is still in being, 
and a Committee has been set up under the chairmanship of Sir William 
~ ''Beveridge which has the task of examining the working of the social services 

as a whole. Is it too much to hope that the two bodies may be in contact, 
and that the result wil be a scheme which will, if carried into effect, 
incorporate workmen's compensation into a unified structure of social 
- Services, so that the dangers of modern industry, and the sufferings of their 
victims, if they cannot be entirely removed, may become more really the 
a eee of the pore 
R. C. CHAMBERS. 
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STATUTES 
Allied Powers (Maritime Courts). Act, 1941 


This interesting and indeed unique statute received less attention in 
its passage through Parliament than it deserved. It enables certain of 
the Allied Powers to set up in the United Kingdom Maritime Courts of 
criminal jurisdiction and is thus an infraction of a well-known principle 
of sovereignty which has been much prayed in aid by China, Turkey and 
other States in their successful attempts to put an end to the exercise . 
of extra territorial rights by foreign sovereign powers within their boun- 
daries. Extra territorial courts were established in the Levant as a matter 
of mercantile and religious convenience, and their existence was not at the 
time regarded as in any sense a mark of subservience. In later times 
however they were forced upon such countries as China by military 
operations, and their existence came to be regarded as a mark of inferiority. 
In this country in medieval times the position of the religious courts would 
have been regarded as anomalous according to modern conceptions of 
sovereignty, and furnished indeed a grievance, but more because of their 
rapacity than because of objections to their jurisdiction. 

It may perhaps be regarded as a favourable sign that Parliament was 
not very much impressed by the argument against the measure on the 
grounds that it involved an infraction of British sovereignty. 

With the flight to England of the Norwegian, Dutch and other govern- 
ments from their own territories as a result of the German invasions they 
ceased to have any effective machinery of justice in respect of those of / 
their nationals who came with them. This might not at first sight appear, ; 
to be serious for when these people landed here they became subject to 
our laws and the jurisdiction of our courts. In two cases however the 
position was not in fact satisfactory. 

In the first place the remnants of the Allied military, naval and air 
forces came here to continue the struggle. . It soon became obvious that 
they must be provided with the ordinary disciplinary powers which exist 
in every military force, and be allowed to establish tbeir military courts. 
This was done by the Allied Forces Act, 1940, which conferred rights and 
powers parallel with those conferred upon the Dominions by the Visiting 
Forces (British Commonwealth) Act, 1933. The Allied Forces Act was 
objected to in certain quarters on the grounds that the standards in some 
foreign courts martial might be less enlightened than those prevailing in 
our own, but this is a difficulty, which if it exists at all, can be more 
satisfactorily dealt with through diplomatic representation tban statutory 
enactment. 

In the second place, some of the Allied Governments retained under 
their power a substantial portion of their mercantile marine which has 
continued to play an important part in the struggle against the enemy. 
Except in so far as they might take place in territorial waters criminal 
offences committed on board these ships ceased with some few exceptions 
to be cognisable, for practical purposes, in any court. It was necessary 
in the first place therefore to enable the Allied Governments to set up 
courts in this country in which such offences could be tried, or else to 
arrogate to our own courts a jurisdiction to deal with them. Either course 

meant some infraction of sovereignty, in the classical conception, but the 
infraction involved in the latter was obviously more serious than that 


4 
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^in the former, and with a magnanimity suitable to the occasion the British 


Goverriment chose to undergo a technical breach of its own sovereign 


-rights rather than to inflict a real loss of sovereignty upon its Allies. The 


M 


| in this country their mercantile conscription laws against seafaring men 


loss in our case would not be more than technical because all offences by 
British subjects are withdrawn from.the jurisdiction of the Allied Maritime 
Courts, and a new jurisdiction is conferred upon British Courts to deal with 


offences committed upon Allied merchant ships by British subjects (Section 


4). Section 2 (1) (a) accordingly confers jurisdiction on the Maritime Courts, 
when set up, to deal with oftences committed by any person other than a 
British subject upon a merchant ship of the Power constituting the court. 
From a practical point of view however it was more important to pro- 
vide the Allied Governments with tbe means of enforcing discipline among 
the crews of their ships. Contracts for service on board ship are in most 
countries treated exceptionally and stand half way between an ordinary 
contract of service between an employer and his workman, and a contract 
to sérve in the armed forces. Thus in this country a seaman who disobeys 
orders, or is guilty of various other breaches of contract, can be brought 
before a magistrate and sentenced to imprisonment just as if he had 


‘committed a criminal offence. This position has been much criticised, but 


rightly or wrongly it is generally thought that these severe disciplinary 
powers are required in the case of seamen. Section 2 (1) (b) of the Act 
accordingly enables the Allied Governments to deal in this country with 
infractions of their merchant shipping laws sby bringing them before their 
Maritime Courts. 

Thirdly, Section 2 (1) (c) enables thè Allied EE ds to enforce 


who are their own nationals. The British Government has power under 
the Defence Regulations (see Regulation 47a) to direct a man to serve 
Of, board a British ship, and it was deemed advisable that the Allied 
Governments, if they had or decided to take similar powers, should have 
the theans of enforcing them. 5 

The substance of the Act is therefore to be found in Section 2 (1), 
which c infers this threefold jurisdiction upon Maritime Courts. In respect 
of offencęs under Section 2 (1) (6) and (c), the jurisdiction is not retros- 
pective, while in the case of those falling under Section 2 (1) (a) there is 
a limitation period of six months before the passing of the Act. The 
question of retrospective jurisdiction caused a real clash of opinion in the 
House of Commons. There is a well-known and very proper hatred of the 
creation of criminal offences retrospectively, and the courts will find 
against such an intention in a statute unless the words are clear. It does 
not however appear that there is any such policy in the case of procedural 
statutes, and I have not been able to find authority on the point. 

Among other interesting features of this statute the following should 


^, be noted, though lack of space prevents any detailed examination of these. 


In the first place an accused person can only be brought before a Maritime 
Court by a summons or warrant issued by a British Justice of the Peace, 
and witnesses will be got to court in the same way (sub-sections 5 and 6). 


"Moreover by the rules issued by the Lord Chancellor under the Act arrests 


must be effected and documents served by British police officers. 
Secondly, punishment will be in effect carried out by the British 


' authorities. The Act only provides for two kinds of punishment, imprison- 


ment and fine. Imprisonment must take place in British prisons, except 
that in the.case of long-term sentences the prisoner may, with leave of the 
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Home Secretary, be removed to overseas territory of the Power whose 
national he is (Section 8). Capital punishment will accordingly be sus- 
pended in the case of murders committed on the high seas in allied ships, 
unless by British subjects. 
. Thirdly, in one of the most interesting sections of the Act (Section 9) 
provision is made for the setting up of special local tribunals for the 
purpose of determining claims to British nationality. The. procedure in 
such courts is largely determined by the Schedule to the Act, together 
-with the rules made thereunder, arid this is well worthy of perusal for 
Sections 9 and 10 provide that the matter may be determined by affidavit 
‘evidence or even on documentary evidence only while in order to establish 
his.claim an applicant has only “‘substantially”’ to satisfy the court. 
Fourthly, while the decisions of the Maritime Courts are made by 
Section 11 (1) conclusive in respect of all questions within their jurisdiction, 
the British courts are given power to decide whether or not they do in 
fact overstep their jurisdiction. R. S. T. CHORLEY. — 


. Postscript.—The Netherlands and Norwegian Governments have now © 
: constituted courts under the provisions of the Act. 


The Liabilities (War-Time Adjustment) Act, 1941 

- The vague presence of discomfort which often besets academic lawyers 
put close to legislation, seems, judging by their reticence on the topic, - 
heightened into near repulsion when that legislation is of the kind called 
"emergency." This is a great pity. Law sticks, whatever its label; but, . 
more than this, there is jurisprudential ore of high value to be extracted. .”. 
from the mass of war-time law. The emergency statute offers excellent ` 
opportunities for the study of the techniques of law in action. The mischief’ 


`.. to be remedied and the legal solutions adopted stand in striking juxta- 


position. Results tend. to be rapid and to affect the common man in his 
ordinary experience. For the lawyer, the creative tensions among fact, 
policy, and tradition (including the specialized and self-integrated form of 
existent law) and the channels through which those tensions pass in taking. 
on legal shape, stand revealed more clearly than in laws of long; historical 
accumulation. No such pretentious analysis can be attempted here, but 
it remains true that an Act of this kind can only be discussed profitably 
when.it is regarded not merely as a legal document, but also as force 
applied towards an objective. Perhaps this explains the prevailing timidity. 

Although, as will be shown, there is a certain nebulosity as to its precise 
intended objects, the circumstances underlying this Act are hard and 
notorious. The economics of war have undermined the livelihoods of 
thousands of small traders, Shopkeepers, and professional men. There is 
no evidence that the drafting was based on any scientific collation of the 
facts, but an indication of the condition of a section of these people is to 
be obtained from a survey conducted in’August, 1941, which established 
' that 17 per cent of the retail shops in Glasgow! had put up shutters since 
the outbreak of war, and that this proportion would probably reach 25 - 
` per cent by the end of the year.? A perusal of some of the trade papers 
.suggests that these figures are not local? In its terms, the Act is not 

1 The Act applies only to persons ordinarily resident in England, or persons, 
firms or companies carrying on business in England; s. 24 (1). 

* Charles Madge, The Spectator, 15th August, 1941. 

3 For example, T'obacco.(158t August, 1941) records that 600 of 3,500 (17 per 

cent) retail food shops in Manchester have closed. : 
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limited to'any special class, and there is no legal reason which prevents 
millionaires in depressed circumstances or wage-earners from making use 
of it. However, the remedies.prescribed contemplate afflictions chronic 
with the “small man" and latterly become acute. The potentialities for 
relief of the Courts (Emergency Powers) Acts, stop-gaps behind which 
obligations pile up for a final day of reckoning, have been far exceeded.* 
Bankruptcy, on the other hand, with its stigma and penalties, and its 
seeking after the last asset in favour of creditors, would be unjust to a 
debtor who is, in his way, as much a war victim as an air-raid casualty, 
and inexpedient for the state in ruining a whole class which has hitherto 
been a characteristic part of its social structure. 

For these reasons, and for the reason also that in attempting to preserve 
the financial stability of large numbers of debtors the Act works to the 
long-term advantage of creditors, the procedure was designed to obtain 
non-litigous settlement, with resort to the court as an underlying sanction. 
S. 1 (1) provides® that any person who is in serious financial difficulties 
owing to war circumstances may apply to a Liabilities Adjustment Officer* 
for advice and assistance in enabling him to arrive at an equitable and 
reasonable scheme of arrangement with his creditors, and, in particular, a 
scheme that will enable him to preserve his. business or recover it when 

* circumstances permit. Where the debtor and all creditors with provable 
debts (which are defined in s. 17) to whom notice has been given assent 
to the scheme of arrangement, the L.A.O. must approve it; where the 
debtor and only a majority in number and value of such creditors assent, 

Ne may approve it, subject to certain provisos, one of which is that the 
court? would have had jurisdiction to make a liabilities adjustment order 
ih the case, Under s. 3, a debtor who, owing to war circumstances, (i) is 
unable to pay his accrued debts, or will be unable, after such payment, 
to meet, as they fall due, any future liabilities in respect of obligations 
alreatly incurred (i.e. an insolvent debtor), or (ii) if he were required to 
pay sich debts and meet such liabilities, would have no reasonable prospect 
of preserving or recovering his business, or would otherwise lose his means 
of livelihood (ie. a debtor who is solvent, but can remain so only by 
sacrificing ‘his living), may apply to the court for adjustment and settlement 


* A defect in these Acts proceeding from the argument, untenable in modern 
war, that a man enters post-war contracts with open eyes, has been removed by 
S. 26, which extends them to contracts made after the commencement of war, 

- with the difference that where it is a case of the recovery of a debt, recovery of 

possession of land in default of rent, recovery of possession of land other than a 

* dwelling-house by a mortgagee, in default of payment of money, or delivery of 

goods in default of payment of money, it is not for the plaintiff to obtain leave to 

execute the judgment, but for the defendant to make application to resist execu- 
tion. - 

5'In pursuance of the object of this note to give a general conspectus of the 
Act and to judge its merits, reference is made only to the more important sections, 
and their provisions are given summarily. It is hardly necessary to emphasise 

* that for complete accuracy, regard must be had to the text itself. 
. * Nineteen officers for different districts have been appointed by the Lord 
', Chancellor under s.2. The Solicitor-General said in the debate (Hansard, Vol. 
371, col. 315): "Obviously we want someone who can divest himself of what I 
may -term ‘the old bankruptcy atmosphere’—we want a man who will adopt a 
new attitude towards a new problem.” Research in the Law List reveals that at 
- least eight of the nineteen are official receivers. Since the Act is in fact haunted 
with reincarnatioris from that atmosphere, these appointments have their perverse 

logic. i : 

7 Normally.the County Court; sees. 20. There is an appeal from the County 

Court to the High Court under s. 111 of the County Courts Áct, 1934. 


ce 
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of his affairs, Where the court considers that a prima facie case of either 
(i) or (ii) has been made out, it may make a protection order, which creates 
a standstill, while the court considers whether either of these'sets of circum- 
stances has been substantially established, and whether it is practicable 


and proper to deal with the case under the Act. Where it comes to an, 


affirmative conclusion on both these questions, it must make a liabilities 
adjustment order adjusting and settling the debtor's affairs. 

A weakness common to this type of procedure is that the first court 
decisions raise conditions of minimum acceptability, so that solicitors will 
tend to advise their clients to litigate rather than accept anything less by 
agreement before the L.A.O. But there are here more serious defects. 
S. 1 (3) enables a creditor who dissents from a scheme of arrangement to 
appeal to the court. S. x (6) enables the court to enforce a scheme of 
arrangement through the machinery ‘of contempt. By s. 1 (7) the court 
may revoke a Scheme of arrangement on such grounds as absence of good 
faith on the part of the debtor. These are necessary safeguards, and the 
court, aided by its power under s. r1 at any time to refer to the L.A.O. 
any question arising in the course of adjustment proceedings for his 
investigation and report thereon, will doubtless make short shrift of a 
filibustering creditor bringing an unreasonable appeal from a fair scheme 
of arrangement. Suppose, however, that while the L.A.O. is.endeavouring 
to bring the parties to agreement, one creditor attempts by suit to seize 
the assets? The fundamental impotence of the L.A.O. is at once bared; 
he has no power to make a protection order, preserving the status quo, 
while negotiations proceed. The contingency was foreseen, since Rule 58 
provides that where the L.A.O. considers the case proper for his inter- 
vention, but that it is necessary to preserve the debtor's assets that a 
protection order should be-made, he shall advise the debtor to apply to thie 
court for a protection order, and, ultimately, a liabilities adjustment order. 
But this torpedoes the attempt at non-litigous settlement; the procedure 
scuttles itself. It is true that s. 20 (3) provides that any court before 
which are pending any proceedings in respect of a debt or liability which 
would be provable in liabilities adjustment proceedings may stay the 
proceedings on the ground that the debtor's affairs are before the L.A.O. 
or to enable him to bring them before the L.A.O. This is permissive and 
its contingent exercise is not likely to deter the L.A.O. from committing 
hara-hiri by advising the debtor that he speedily needs a protection 
order. 

S. 20.(3), moreover, only comes into the picture when the creditor has 
taken proceedings. Suppose A owns a boarding-house and brings her 
difficulties before the L.A.O. Among her debts is one for £x to the local 
authority for electricity supplied. Nothing in the Act prevents the 
authority from threatening that unless the debt is paid in full it will 
exercise its statutory power to cut off the supply; and it may even do 
this whilst proving in the adjustment proceedings before the L.A.O. He 


-has no power in the matter, and s. 20 (3) cannot operate where the remedy. 


is one that needs the intervention of no court. This example transcends 
its own immediate interest to become symptomatic of a serious defect in 
the Act. The pressure exercised by a threat to disconnect gas, electricity, 
water, telephonic communication, is well-nigh irresistible, since these 


8 The Liabilities (War-Time Adjustment) Rules, 1941 (S.R. & O. 942/L.17), 
made under s, 16. 
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services are normally indispensable for the conduct and preservation of a 
, business, and in failing to foresee and provide for this, the Act falls short 
of its first declared objective.? 
As a scheme of arrangement is reached by agreement, its permissible 
contents are defined largely in s. 1 (3) to include the composition of debts, 
-` postponement of their payment, the charging of property in favour of 
creditors, the management or disposal of the debtor's business or any other 
part of his property, and, with the consent of the other parties thereto, the 
variation of any lease, mortgage or contract to which the debtor is party. 
The permissible contents of a liabilities adjustment order, on the other hand, 
are elaborated and particularized. By s. 4 (x) the court shall provide, in 
' such an order, for the payment of proved debts, either in full or to such an 
. extent as it'considers practicable, and may for that purpose provide for 
the realisation of the debtor's property. In settling the terms of the 
adjustment order, however, it may allow, to such extent and subject to 
such conditions as it thinks fit, (i) for the maintenance of the debtor and 
his family; (ii) for excepting from the property to be realised, the debtor's 
home, personal effects and tools; (iii) for excepting from the property to 
be realised the debtor's business premises and property required for the 
business, and for the postponement of payment of his debts. It is only the 
third power which is an innovation on the Bankruptcy Acts, and its effect 
is lessened by a proviso that in exercising it, the court shall have regard 
to. the likelihood of ultimate benefit to the creditors, as well as to the 
debtors (s. 4 (3) (c) ). The interpretation put by the courts on this proviso 
will go far to determine to what extent creditors will be satisfied to agree 
(to schemes of arrangement before the L.A.O. S. 8 provides that where 
n court allows the debtor to remain in possession of any property, it 
shall make provision in the adjustment order for securing the payment of 
sus payable by the debtor in: respect of the property after the date of 
the ‘protection order, and, in particular, rent, rates, taxes, mortgage 
i repayments, and insurance premiums. S. 4 is further hedged 
in by a System of priorities under S. 9. These are, in effect, (i) any provision 
the court may have made for the maintenance of the debtor and his family, 
payments secured under s. 8, and the costs of the proceedings; (ii) priorities 
under s. 33 (1) of the Bankruptcy Act, 1914—which include one year's 
rates and taxes; (iii) lastly, other proved debts. A really fresh attitude 
` to-a fresh problem might have avoided the perpetuation of the privileged 
position of local authorities and the state. The first brunt of any sacrifices 
which are to be made for the preservation of war-impoverished middlemen 
` would have fallen with perfect propriety on the shoulders of the rate and 
tax paying public at large. 
Apart from powers parallel with those under -the Bankruptcy Act, 


° The example is within the writer's experience and there is no doubt that it 
will be paralleled all over the country. The tactic is regularly employed by local 
authorities to obtain payment of electricity accounts after a receiving order in 
bankruptcy has been made. It is interesting to note that the leading cases on the 

- point, which relate to gas and water, are cases brought to recover money paid 
under protest.- Re Smith, ex parie Mason (1893), x Q.B. 323. Re Flack, ex parte 
Berry (1900), 2 Q.B. 32. Where the threat is to cut off-such services, payment 
comes first and argument afterwards. A protection order, under which “no 
" proceedings shall be commenced and no remedy shall be exercised’’ (s. 3 (2) (b) ) 
might prevent the exercise of statutory powers of this kind, but it is quicker to 
disconnect the supply than to obtain a protection order. Besides, the threat will 

` usually be sufficient. 
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1914, to disclaim property and rescind contracts, (s. 5) the court, in making 
an adjustment order, is given novel powers of considerable interest in s. 6. 
If the lettable value of the premises has fallen as the result of war circum- 
stances, the rent under a lease may be reduced, but not so that it is less 
than the lettable value of the premises at the date of the order. ''Lettable 
value" means the rent at which the premises might reasonably be expected 
to let from year to year upon the other terms and conditions of the lease; ' 
s. 28 (1). Long tenancies reserving a rent in excess of the present value of 
the premises have been one of the severest worries of the small trader,!? 
and this power of the court may prove useful. Landlords, on the other 
hand, have no cause for undue pessimism. Land values have rocketed 
in reception and government developed areas although trade difficulties, 
which only exceptionally result from lack of potential customers, may. 
remain acute in these places. In blitzed areas, while the condition of any 
particular property may have deteriorated, its lettable value, in circum- 
stances of acute shortage of accommodation, may actually have increased. 

Where the debtor is in possession of goods under a hire-purchase agree- 
ment, the court may, in the adjustment order, vest the goods in the 
debtor, provided that he has paid already an amount at least equal to the . 
value of the goods at the date of the order. The hirer, in such a case, will 
lose his right to retake possession, but may prove for his balance in the 
proceedings. 7 

S. 6 concludes with a provision which illustrates the difficulty of 
maintaining the traditional theory of contract in the modern state. Where 
it appears to the court that it would be in the interests of all parties under A 
a contract, other than a lease or hire-purchase agreement which could be 
disclaimed under s. 5, that the contract should continue in effect in g: 
varied form rather than be disclaimed, the court may, in the adjustment 
order, vary the contract accordingly, but not so as to render it inconsistént 
with any statutory rule or regulation. In view of repeated judicial warnings 
that the court abhors making a contract for the parties before it, it is 
doubtful whether the judges will take this power to their hearts; but it 
remains of considerable theoretical interest. m 

Mortgagees remain privileged for the same bad reason that was ad- 
vanced to relieve them of most of their responsibilities under the War 
Damage Act; the personal covenant gives them sides of brass. They 
may realise their securities and prove for any balance; or surrender the 
security and prove for the whole debt; or have the security valued and 
prove for the excess of the amount secured over the value. The first option 
needs the permission of the court for its exercise. If the property is re- 
tained, liability on the personal covenant subsists, but the court may 
order a reduction of principal and interest payments for the period during 
which the order is in force. The interest, however, must not be reduced 
below the net annual value of the property (s. 7). 

Ss. 14 and 15 apply the Act to partnerships and private companies. 
S. 15 (3) pierces the veil. “The court shall, in considering whether it is 
practicable and proper to deal with the affairs of a company—have 
regard to the constitution and history of the company and the means of 
the members and officers thereof." S. 23 extends the Act to the Crown. 

When the debtor had paid the debts and other sums provided for in the. 


10 Such tenancies have paradoxically been responsible also for keeping open 
Shops which would otherwise have closed. If the trader cannot rid himself of an 
onerous lease, he may as well continue the business for what it is worth. 
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adjustment order, he may apply for an order of discharge, which releases 
him from all debts provable in the proceedings except those which would 
not be discharged by an order of discharge from bankruptcy (s. 12). 
The efficacy of the Act will depend on its own strength, and the widely 
expressed opinion that it will fail unless creditors are awake to the need 
for conciliation is foreboding. Private creditors can hardly be expected 
to exercise greater foresight than the public authorities which have taken 
steps to ensure that their share of the loss will be minimal. Since the Act 
comes to the rescue only where the debtor is in serious financial difficulties, 
the principles of first-aid applied were naturally drawn from the bank- 
ruptcy handbook." Mr. Moelwyn Hughes, in welcoming the Bill, said 
that it allowed for “bankruptcy without busting, insolvency without 
Insult."!? It would have been remarkable had Parliament spent its time 
and trouble out of a nice concern for the delicacy of feeling of war-time 
debtors, and the Act has collateral effects more substantial than that of 
providing a shield against obloquy. It is delusion, however, to imagine 
that so grandiose an object as the national preservation of small-scale 
business will be accomplished, and the officers and judges who have this 
duty set on them may well be perplexed. The Attorney-General must 
have had his tongue in his cheek when he introduced the measure as one 
to enable a man to “tide over an adverse period," until “times become 
normal again," when he will “be able to carry on with equal efficiency 
and equal financial success."!? The cause of the depression of the small 
prs is the legitimate war-time policy of restriction, deliberately designed, 
in part, to divert the energies of the trading classes to more essential 
mployment. The injustice lies not in the existence of these restrictions 
and their inevitable consequences, but wherever the burden is unequally 
distributed. The remedy can only be palliative, but it would be best 
applied at the source, in ensuring, for example, a fair and speedy distribu- 
tion of available supplies and a complete and efficient rationing system. 
As it is, this Act is a remedial Act, and will do more good than harm. 


Morris FINER. 


14 The bankruptcy laws have been suspended, not certainly de jure but 
de facto. The suspension has been achieved by s. 21 of the Liabilities 
(War-time Adjustment) Act, which establishes that ‘‘nothing done or 
suffered by any person under, or for the purpose of taking advantage of, 
any provisions . . . of this Act shall be deemed to be an act of bankruptcy, 
and nothing so done or suffered shall disqualify any person from any 
office. . . ." 

As we live all of us under the extraordinary conditions of war, any 
trader who becomes insolvent will no doubt be able to show how far his 


11 There are about a dozen direct references to and applications of various 
sections of the Bankruptcy Act, 1914 (including applications in the Rules) and 
several provisions parallel to bankruptcy provisions. Moreover, the embryo of 
the whole scheme can be traced to the comparatively little known County Courts 
Administration procedure, which itself reproduces s. 122 of the Bankruptcy Act, 
1883. See the County Courts Act, 1934, Ss. 149—157, Annual County Courts 
Practice, pp. 257-283. 

12 Hansard, Vol. 371, col. 95. 

13 Ibid., col. 279. 

14 The comparative aspect is of paramount importance in connection with the 
preventive adjustment of insolvencies. Dr. Harnik, the author of these notes, is 
the author of a comparative treatise on this subject (Der gerichtliche Ausgleich), 
which appeared in 1928. 
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‘position has been influenced by war circumstances and so he will gain 
access to the benefits of the Liabilities (War-time Adjustment) Act. — - 

It is evident that the Act owes its origin to the intention of protecting 
the innocent debtor who ''owing to war circumstances” has come into 
difficulties, against the odious consequences of bankruptcy, but we. may 
expect that even in creditors’ circles we shall hardly meet with any com- 
plaints of missing bankruptcy proceedings.!^ The solution of the question 
‘of how to reconcile in the case of adjustment procéedings the. debtor's’ 
interests with those of the creditors is entirely left to the court. The court 
will of course make ample use of competent experts and especially of the ` 
services of the Liabilities Adjustment Officer, to whom it has been particu- 
larly referred by the law. The adjustment officer is to be the chief pillar 
of the procedure from.the beginning up to its end: The influence of the 
assembly of the creditors which in bankruptcy proceedings plays .an 
_ important part, appears completely suppressed. For the moment it is 
difficult to judge about this fundamental innovation. Only experience will 
show whether the nullification of the creditors’ influence i is possible without 
any unfavourable effects. . : 

The adjustment order is-to be an answer to the following questions : 
Considering the economic position of the debtor and the given structure 
of his estate, having further in view his previous commercial behaviour 
-and the prospects of his future, what payments to his creditors may be 
justly imposed upon him and how are they to be effected? What parts 
of his assets could be realised without destroying the foundations of his- 
future existence? Considering, on the other hand, the compulsory discharge 
of the debtor after his hàving complied with the adjustment order, iud 
losses may rightly be imposed on the creditors? To deal with this proble 
will certainly be tremendously difficult. Even with.the assistance and fhe : 
best preparations of the liabilities adjustment officer we cannot expect 
these difficulties to be always eliminated. 

The adjustment order is fortunately. not the main provision of the 
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“Act. Of far greater importance will be those provisions which deal with 


the private procedure before the liabilities adjustment officer and have 
for their object to enable-the debtor to arrive at an arrangement with his 
creditors. In order to start the procedure the debtor has to apply to an 
adjustment officer for the county court district in which he resides or 
carries on business, or has. resided or carried on business for the greater 
part of the last'six months. He has to give the adjustment officer all the 
information referring to his position and to the circumstances by which 
it has been caused. If, after considering the information given to him 
"by the debtor and the debtor's proposal for a scheme of arrangement, the, 
"adjustment ‘officer considers that there is prospect of bringing about an 
equitable and reasonable scheme of arrangement, he is to get in touch 
with the creditors. He has to send to every creditor a summary of the 
debtor's affairs and of his proposal for a scheme of arrangement, and to 
require the creditors to prove their debts. He may communicate with 
any of the creditors and may, at whatever stage he thinks fit, summon a 
meeting of the creditors. He may also adjourn the meeting from time to 


!5 According to the General Annual Reports by the Board of Trade, more than . 
half of all windings-up:in bankruptcy cases are generally closed without any 
“dividend. But quite similar complaints are to be constantly heard from abroad 
(see the Deliberations of the 1st International Congress for the Protection of 
Credit-Report Oppenheim). 
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time as he thinks fit. But in contrast to the procedure before an Official 
Receiver, it is by no means compulsory to call a meeting of the creditors. 
When the debtor has succeeded in collecting so many assents by his creditors 
as to have reached a majority in number and value, the adjustment officer 
may approve the scheme. The approved scheme of arrangement is binding 
on all the creditors and may be enforced by the court. The dissenting 
creditors are, however, entitled to appeal to the court against the approval 
of the scheme on the ground that it contravenes the law in any way or 
that it is unequitable or unreasonable. As this appeal does not suspend 
the validity of the approved scheme, it is advisable that the appellant 
should apply to the court to issue an order suspending the provisions of the 
scheme. The court may on any appeal vary or revoke the scheme. 

Should on any appeal the scheme be revoked or should a majority 
not have been obtained and should, therefore, the necessity arise of 
applying to the court for an adjustment order, the adjustment officer will 
again have an opportunity to make his opinion prevail. His plan for an 
adjustment order will hardly be more favourable for the creditors than 
the scheme of arrangement which has been rejected by them. 

The best qualities of the procedure before the adjustment officer consist 
in its being private and completely independent of any public proceedings 
before the court. This opportunity of settling his affairs in quite a discreet 
way may encourage the debtor to do his utmost and may also stimulate 
his friends to give their assistance, even to make sacrifices, in order to enable 

, the debtor to come to an arrangement with his creditors. We may perhaps 

expect that the arrangement under the Liabilities (War-time Adjustment) 
Act will become the regular settlement of normal insolvency cases during 
the war. 

It seems unimaginable that the insolvency legislation should not take 
the experiences gained under the Act into account when the time for repeal 
of emergency laws comes. Should the practice of the scheme of arrange- 
ment, effected by the services of a liabilities adjustment officer, prove 
satisfactory, it would be inconceivable that the lawgiver should not accede 
to the wishes of commercial circles which will no doubt ask for the institu- 
tion to be adapted to normal conditions and continued. It must not be 
overlooked that proceedings of this kind have long since been introduced 
in nearly all the states of the world and the assimilation of English laws 
to what has been proved necessary in other countries is inevitable. 

The acceptance of a proposed arrangement by simple majority in 
number and value may be justifiable in war-time. The debtor may rightly 
say that the war that has caused his ruin, is not his business alone and it is 
only fair that his losses should be borne partly by the creditors. Another 
thing is to decide on the proposal of an insolvent debtor in normal time. 
Regarding such decisions the legislations of all civilised states, in regulating 
official agreement without bankruptcy procedure, have adopted the 
principle of qualified majority in value (mostly three-quarters) beside the 
majority in number. But quite apart from the question of how to qualify 
the majority it will be indispensable to protect the dissident creditors 
against votes subject to influence and to exclude the near relations of the 
debtor from voting, as is provided by most other systems of legislation. 

There will be quite a number of important questions concerning the 
procedure for an arrangement without bankruptcy procedure, but of the 
greatest importance will certainly be the problem of how the functions 
are to be distributed among the court, the expert officer and the assembly 
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of creditors. According to several legal systems (e.g. Czecho-Slovakia, 
Jugo-Slavia) the so-called administrator of the arrangement is merely an 
assistant of the court; his duty is only to give the court his report and to 
express his opinion about the acceptability of the debtor’s proposals. He 
has neither to negotiate with the creditors nor to try to influence their 
decisions. The assembly is presided over not by him but by the judge, 
who, the majority having been reached, decides upon the question of 
approval. According to Swiss Law the expert officer himself.presides 
over the assembly, receives the votes of creditors and informs the court on 
the outcome of the voting. In the case of its being affirmative he gives 
his opinion about the question of approval. À similar solution has been 
adopted by the Norwegian system, at the same time, however, combined 
with the idea of creditors' autonomy, the expert functions having been 
vested not in one person but in a committee of three members, two of 
whom as a rule shall be creditors. The third member, the so-called com- 
missioner, is generally a professional accountant. By request of one-fifth 
of the creditors the approval of the arrangement by the court is to be made 
dependent on appointment of an inspector who is to remain in office until 
the duties according to the arrangement have been fulfilled. 

The Liabilities Adjustment Officer has been empowered to décide 
himself upon the approval of the scheme. Whether this is psychologically 
compatible with tbe duty to assist the debtor, whether the adjustment 
officer will be able to advocate the scheme as well as to judge of it, only 
future experience can show. 


MANUEL Harnix, DR. JUR. f 


The Finance Act, 1941 j 


Income Tax reached its record “all-time high” in this year’s Finance 
Act by the increase in the standard rate of tax to ros. in the £; it should 
be noted, however, that the effective rate of tax is much below this for 
most incomes by reason of the personal allowances to which the taxpayer 
is entitled and the charging of the first £165 of taxable income at the 
reduced rate of 6s. 6d. in the £, e.g. in the case of a married man earning 
£1,000 per annum, his effective rate of tax is only 7s. in the £. When, 
however, one comes to the higher ranges of income and to the sur-tax, 
taxation becomes well-nigh confiscatory since, for example, in the case of 
very large incomes, income tax and sur-tax amount to no less than r9s. 6d. 
in the / in respect of all taxable income in excess of £30,000. It has been 
estimated that in order to produce a net spendable income of £10,000 per 
annum, one would have to enjoy a real income, before taxation, of over 
£200,000! This high rate of income taxation seems to put beyond the 
realms of practical politics any question of a general capitallevy (whatever 
may be said for an increment capital levy, i.e. one based on the difference 
between pre-war and post-war capital), since the aggregate loss in future 
revenue would probably exceed the saving in interest due to tlie reduction 
in government indebtedness resultant from the proceeds of the levy. 
The late Lord Stamp estimated (Current Problems of Finance and Govern- 
ment, 1923) that with the then rates of tax (5s. in the £ standard and 6s. 
in the £ super-tax on the highest bracket of income) a /3,000,000,000 
levy would save £142,000,000 per annum in interest on the National Debt 
(then about 5 per cent), against which would have to be set a loss of 
£70,000,000 per annum in income tax and super-tax and /28,000,000 in 
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death duties, leaving a maximum net saving of some [50,000,000 per 
annum. Owing to the reduction in the rate of interest on the National 
Debt resultant from the country going off the Gold Standard in 1931, and 
the subsequent conversion of War Loan to a 33 per cent rate, the probable 
annual saving in 1936—with taxation in the highest bracket of income at 
8s. 3d. in the {—has been estimated at about £20,000,000. It is clear that, 
with the prospect of war taxation at confiscatory rates continuing for 
some years after the war, there would not only be no gain in revenue from 
a similar capital levy, but that owing to the almost insuperable adminis- 
trative difficulties in assessing and levying such a tax, there would be a 
positive loss. One adverse effect of a standard rate of ros. in the £ is that 
this rate applies to the undistributed profits of business concerns with the 
consequential depletion of their liquid resources which are required for the 
post-war reconstruction and/or replacements. A. rebate of tax in respect 
of undistributed profits has been suggested and this might work not 
unreasonably in the case of what are termed '' public" companies, though 
there would be a not inconsiderable loss of sur-tax through an almost 
inevitable restriction of dividends; such a solution is, however, impossible 
to contemplate by reason of the tremendous loophole it would open to 
“legal avoidance” of tax by reason of the modern device of incorporation 
of one person or of a few persons into a “private” limited company—a 
device which has already become so popular with the wealthy classes as 
V a means of evading tax and which has led to remedial legislation often 
made retrospective (see notes on this topic at 1 M.L.R. 292/3 and 53 
\Lor. 136). 
“\ It is not proposed to consider the clauses of the Finance Act in detail, 
" since such a consideration is hardly appropriate to the underlying idea 
behind the MopEerN Law Review. A brief note on the more interesting, 
together with comments on their economic aspects, would not seem out 
of place and the Act will therefore be considered under the two main heads 
of Income Tax and Excess Profits Tax. 

The most noteworthy section of the Income Tax part is that dealing 
with the crediting to individuals of the additional tax due to the reduced 
personal reliefs, etc., imposed by the Act; the amount of this extra tax 
js to be recorded and notified to the taxpayer and it is to be credited to him 
as'soon after the end of the war as the Treasury may decide. The Chan- 
cellor, in introducing the Budget, stated that these sums would be credited 
to a Post Office Savings Bank account in the taxpayer’s name, but the 
Finance Act contains no suggestion of this and it may well be that the 
sums standing to the taxpayer's credit will, in the first place, be set against 
any outstanding liability to tax; incidentally it is provided that any 
assignment or charge of such credit shall be void. 

Ss. 10-11 provide a long-needed reform—see note at 1 M.L.R. 294— 
by which farmers are made to pay on their actual profits in the same way 
as any other business man and not on a purely notional figure, viz., the 
annual value of the land; this provision, however, does not apply to 
holdings of land where the annual value does not exceed £300, in which 
case the old basis still applies. No doubt administrative difficulties and the 
absence of reliable accounts may explain this '^gift" to the smaller farmers, 
but since there has always been the rigbt to pay on actual profits if these 
were less than the notional profit or annual value, no reason is seen why— 
in view of the present prosperity of the agricultural industry—the notional 
profit should not be fixed, as in the last war, at double the annual value. 


4—2 
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A novel side of the war economy is the scheme for concentration of 
industry under the auspices of the Board of Trade; certain factories are 
to be closed down and their production transferred to “nucleus” concerns 
in such a way as to preserve the goodwill of the “displaced” concern. 
Ss. 18 and 37 provide that, both for Income Tax and Excess Profits Tax, 
the “displaced” concern shall not be regarded as having ceased to be 
carried on and that the payments made to it by way of compensation by the 
“nucleus” business shall be regarded as normal trade receipts in the case 
of the former business and as proper business expenses in computing the 
profits of the latter concern. 

Strong feeling was evinced during the passage of the Finance Bill 
through Parliament that all classes of the community should personally 
bear the extra burden of war taxation; this was most emphatically not 
so in the case of those persons who were in receipt of “free of tax” annuities, 
alimony payments or salaries. Moreover, when the wills or settlements 
or contracts, under which these payments arose, were made, there could 
never have been contemplated the present ferocious rates of taxation; 
as a result the huge increases in taxation imposed an almost insuperable 
burden upon the persons liable to make such payments ‘‘free of tax”; 
s. 25 enacts broadly that where a pre-war will, settlement, Order of the 
Court, or contract provided for the payment of a stated amount “free of 
tax," such stated amount shall be abated to twenty twenty-ninths thereof. 
This means that the payer has to find the same gross sum as before the 
war, but that the beneficiary bears the extra tax imposed by the War 
Budget. Where sur-tax is involved, special provision is made to avoid 
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hardship by excessive “grossing-up’ due to earlier war budgets, while; 


. the difference between pre-war and war surtax has to be borne by the 
recipient. In the case of ''free-of-tax"' salaries, s. 26 provides that the 
employer has to pay tax only on the basis of the pre-war "rates of tax,” 
the employee being left to bear the difference; here, too, there are similar 
compensatory provisions in respect of liability to sur-tax. It should be 
noted that these provisions do not apply to pre-war contracts varied after 
the outbreak of war, to company dividends, or to dividends or interest 
paid by Building Societies. 

Turning now to Part III of the Act, which deals with Excess Profits 
Tax, s. 28 is of specialinterest in that it provides that the difference between 
the trader's liability at 100 per cent. and at 80 per cent., for the period 
. from 1st April, 1940, to the termination of hostilities, shall be ascertained, 
recorded and repaid to the taxpayer—at such date and under such condi- 
tions as Parliament may hereafter determine! It has been well said that 
the taxation of war-wealth is dangerous if it checks the economic incentive 
to efficiency, but useful if it reduces the cost of obtaining such efficiency 
and in so far as it is effective in equitably distributing the economic burden 
of war; it is clear that a 100 per cent tax is an incentive to wasteful 
expenditure by the taxpayer, and the ''carrot before the donkey's nose” 
of a 20 per cent refund after the war may well induce a certain tendency 
to economy, since for every economy of £100, £20 will be available to the 
taxpayer in the difficult post-war days. A sub-committee of the Ministry 
-of Reconstruction (1918-20), viz. the Committee on Financial Risks, 
recommended, in the case of the comparable Excess Profits Duty in the 
last war, that part of the duty should be put to a suspense account to be 
used as a refund to the taxpayer in the case of wide fluctuations in the 
prices of trading stock—the proposal never received legislative sanction. 
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The present scheme obviously owes its origin to this device, but it is to be 
noted that the refund is not wnconditional, as in the case of the analogous 
income tax credit (see above), but is only to be made if the taxpayer 
satisfies certain unspecified conditions, some of which will no doubt be that 
no portion of the refund shall be paid away in dividends or otherwise dis- 
tributed and that it shall be wholly expended on replacing or restoring 
fixed assets or otherwise in putting the business on its feet again. 

Another noteworthy section is the one whereby “borrowed money” is 
to be regarded as capital employed in the business and the interest thereon 
deemed part of the business profits; there is no doubt that the object of 
this section (29) is to encourage the borrowing of money by war industry 
in order that the necessary expansion of plant may take place whereby 
the country's war effort may be advanced. Though all borrowing is of an 
inflationary character, it is more important to develop the country's war 
potential The reader may wonder where the "encouragement" comes 
in—that is easily explained. Where a company's capital is increased over 
the pre-war amount, its standard profits are increased by 8 per cent on 
the amount of the excess thereby reducing the sum liable to Excess Profits 
Tax; since the amount of interest to be added to profits is, say, 5 per cent 
of the amount borrowed, it will be seen that the effect of this section is to 
reduce the profits chargeable to Excess Profits Tax by 3 per cent on the 
amount borrowed; with the rate of tax at 100 per cent, there is undoubtedy 
an encouragement to the expansion of plant and buildings which, in war- 
time, can normally be financed only by borrowing, since the issue of new 
shares is very difficult in such conditions. It is interesting to note that the 

eatment of "borrowed money” as capital is compulsory and not at the 

xpayer's option, though a clause to grant the latter was introduced, but - 
rejected, during the passage of the Finance Bill through the House of 
Commons. If the amount of “borrowed money” has been reduced since 
the standard period, this reduction will increase the amount of the tax- 
payer’s excess profits by, in the case of a company, 3 per cent on the 
amount of the reduction (c.f. supra as regards the effect of a corresponding 
increase). It seems to the writer most inequitable that so artificial a 
computing of business capital as treating ''borrowed money” as part of 
the trader's business capital should result in actually increasing his liability 
to tax; it is to be hoped that the “optional” clause will be reintroduced 
and become law in the next Finance Act. 

The relief given by s. 27, Finance Act, 1940, to businesses with low 
pre-war standards and to depressed industries is increased both by the 
borrowed money provisions referred to above and by standard capital 
being able to be increased by the amount of any aggregate loss sustained 
in the business since 1929. This latter principle is not to be indiscrimin- 
ately applied since the fixed assets of a business may have disappeared, 
in whole or in part, as a result of such losses; in such cases power is given 
to the Revenue, subject to a right of appeal to the Board of Referees, to 
disregard such increase or to abate it as seems just. 

As is well known, the British scheme of taxation of business profits 
disregards capital profits and forbids any allowance for diminution, 
reduction, or withdrawal of capital; one result of this is that tax is paid 
on the full amount of the profits without any allowance for ‘‘ wasting 
assets” (see Coltness Iron Co. v. Black (1881), 6 App. Cas. 315, and Alianza 
Co., Ltd. v. Bell (1906), A.C. 18, and note at 3 M.L.R. 317/8). S. 31 pro- 
vides that, in the case of concerns producing certain metals and oils, 
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additions to the standard profits may be made where, and only where, the 
Treasury is of the opinion that an increase in current output beyond that 
` at the normal rate is essential in the national interests by reason of the 
produce of the concerns being of exceptional importance for the prosecution 
of the war. Such additions are not to exceed stated percentages, varying 
according to the remaining life of the “wasting assets" of the concern, 
of the normal profit on the additional output. This relief is given because 
the additional production due to the war is eating up the wasting assets 
of such concerns at an abnormal rate. It may be noted that in America 
very generous treatment is afforded in the taxation of concerns with 
wasting assets, e.g. in the case of oil concerns, they are allowed a deduction 
from profits for what is termed “depletion,” which can amount to as much 
as 274 per cent of the gross income of the concern with an over-riding. 
maximum of 50 per cent of the net income before such deduction. This is 
probably due to the principle laid down by the Supreme Court in Doyle 
v. Mitchell Bros. (1918), 247 U.S. 179, viz. that in order to determine the 
amount of any profit, there must be withdrawn from the gross proceeds 
of the business an amount sufficient to restore the capital value which 
existed at the commencement of the particular accounting period. 
: To conclude this very bare account of the provisions of the Act relating 
to Excess Profits Tax, reference may usefully be made to s. 35, which 
gives the Commissioners of Inland Revenue power to disregard transactions 
designed to avoid liability to tbe tax; this has been found necessary 
because of the ingenuity of too many “patriotic” business firms in finding , 
means of "legally avoiding” paying over their excess profits to the state. ri 
One such device is the buying-up of concerns doing poorly since the war 
but with good pre-war years; the effect of this is to boost up the standard 
of the prosperous concern with little or no effect on its war profits chargeable 
to Excess Profits Tax. - 
A. FARNSWORTH. 
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Recent Developments in the Law of Charitable Trusts 
_ The privileges of charitable trusts and gifts continue, with their usual 
frequency,'to come before the courts for interpretation. As was generally 
` expected, the privilege of uncertainty was allowed by the Court of Appeal 
to validate the trust in Re Ward (1941 57 T.L.R. 473), when the decision 
of Farwell, J., was reversed (ibid. 326). His decision has been noted in the 
` previous number of this REVIEW, It was a surprise to MacKinnon, L.J., 
in the light of the traditional fourfold classification of charities, that a 
trust for “religious purposes" with a discretion in the trustees limited to 
Roman Catholics in the British Empire should be.thought to fail for 
uncertainty. There were some considerations arising out of the phraseology 
of the will as a whole which impressed the judge of first instance, but, in 
the words of Luxmoore, L.J., “there is no canon of construction which 
denies to a testator the privilege of indulging, to some extent, in tautology” 
(p: 476). In Re Mylne (1941, 1 All E.R. 405) Farwell, J., found no diffi- 
culty in holding that persons engaged in evangelistic work, including 
missionaries, active or retired, and continuing Christian workers were good 
objects of a charitable trust, not on the ground of the relief of poverty 
but because the trust was for the advancement of religion. In stressing 
“the fact that the gift includes retired missionaries may encourage other 
“\ people to take up missionary work,” Farwell, J., was using the same 
Mreasoning as that of Bennett, J., in Re Forster (1939, Ch. 22, 25), in this 
respect a similar case, though not referred to. The point in Re Mylne 
which was more doubtful was that the trust was confined to those mission- 
aries and workers who should be protestants of a certain type of religious 
belief, clearly a condition which was not strictly capable of objective 


. Verification. But the case was distinguished from those in which a sub- 


jective religious test is the condition of a non-charitable gift. As Farwell, Ja 
said, “a condition by which a person forfeits an interest must be con- 
strued strictly,” but in the case before him it was “possible for the trustees, 
by making inquiries, to ascertain whether a particular person is suitable. 
The condition may impose some difficulty on the trustees, but it is not one 
which it is impossible to fulfil. It differs from a forfeiture clause. It is 
merely a question of the trustees making a selection of a class of persons." 
In Re Mylne the spiritual requirements were imposed on persons who 
were already objects of charity on account of their calling. All forms of 
religious life and practice are not within the legal fold of charity as is 
shown by the well-known decision in Cocks v. Manners (L.R. 12 Eq. 574), 
where a contemplative order of nuns was distinguished from other orders. 
This case was referred to but not disapproved of in Re Ward. That it is 
good works rather than faith which equity favours is shown by Bennett, 
J.’s, opinion that Mr. Buchman’s Oxford Group is not an object of a 
charitable trust: Re Thackrah (1939, 2 All E.R. 4), a decision which has 
not passed uncriticised, e.g., C. de B. Murray’s article in The Scots Law 
Times, Sept., 9, 1939. 
Simonds, J., is not alone in thinking that “there is no branch of the 
law so artificial or in which it is so difficult to reconcile conflicting authori- 
` ties as this question of general charitable intention”: .Re Lawton (1940, 
“Ch. 984, 986). Residuary estate had been left to the trustees of a parish 
church to be used for any purposes authorised by the trust deed under 
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which they operated; there were not and never had been any trustees 
of the church and there was no trust deed. Simonds, J., declared that 
“it is a cardinal principle that, where you find a general charitable inten- 

. tion, the gift does not fail by reason of want of trustees," and, finding no 
general charitable intention in the will, the gift failed for uncertainty: 
had there been any trustees they might have held the fund for non- 
charitable as well as charitable objects. But Re Lawton is not in reality 
a case of the failure of trustees because the testator did not purport to 
appoint any; it is a case of the non-existence of legatees who, if they had 
existed, would not necessarily have been trustees holding for exclusively 
charitable purposes. It falls within the narrow principle which was 
affirmed by the House of Lords in Farley v. Westminster Bank, Lid. (1939, 
A.C. 430). The distinction between a particular charitable intention and 
a general charitable intention was also presented to Simonds, J., in Re 
Royce (1940, Ch. 514) when he also complained that it was ''a very artificial 
distinction." It has at least four different applications, including that of 
the cy-prés doctrine, and has overshadowed the old distinction between 
the Substance and the Mode of a charitable disposition, although the two 
distinctions are not perhaps quite coincident. In Re Royce the presence 
of a general charitable intention enabled a cy-prés application to be made 
of an immediate surplus of a bequest “for the benefit of the choir” of a 
named church, it being obvious from the beginning that the gift was far 
larger than was required by the particular choir. This is an almost unpre- 
cedented instance of the working of the cy-prés doctrine, and there is f 
reason for thinking that Re Royce is not in accordance with the reasoning } 
behind the long line of cy-prés decisions: vide “The Cy-prés Application: 
of Surplus Charitable Funds," by the present writer, The Conveyancey, 
March, 1941, pp. 198-212. 

The development of the cy-prés doctrine has been a conflict between 
the common law's preference for the claims of the heir and next of kin 
and equity's leaning in favour of charity. In this conflict between public 

. and private interests the former have usually been the victors. The opinion 

. which was championed by Chief Justice Holt, rejected with doubts by 
Lord Eldon, and hankered after by some chancery judges was pointedly 
expressed by Twisden, J., ““who, when a matter was pressed in behalf of 
a charity that he thought to be against law, replied, I like charity well, 
but will not steal leather to make poor men shoes": Atf.-Gen. v. Sutton 
(1721), x P. Wms. 754, 765-766. 

That the distinction between a particular and a general charitable 
intention may still be fruitful of new privileges for charities is suggested 
by Farwell, J.’s, explanation in Re Ward (1941, 1 All E.R. 315, 317) of 
his overruled decision in Re Diplock (1941, 1 All E.R. x93, C.A.; 1940, 3 
All E.R. 538)—the ‘‘charitable or benevolent objects" case. Farwell, J., 
made plainer than did, perhaps, his original judgment that he “thought 
that there was a sufficient general charitable intention disclosed in the 
will as a whole to justify the reading of the words in question as being 
confined to that which was strictly cbaritable." Farwell, J.’s, judgment 
in Re Diplock is one of the first occasions on which a “general charitable 
intention" has been specifically relied on for the purpose of interpreting 
the particular wording of a disposition. In reversing the decision of the 
court below, it is not quite clear whether the Court of Appeal thought 
that it would never be possible to employ the notion of general charitable - 
intention for the purposes of verbal construction. Greene, M.R:, could 
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not “appreciate the force of the word 'overriding'" in connection with 
the argument that in the will “there was a context consisting of what was 
described as an overriding charitable intention." He thought that “in 
. order to have any force at all for present purposes, a context which is 
sufficient to restrain and limit the natural meaning of the word ' benevolent' 
_ must be found, and that context is not to be found in the fact that the 
testator has given charitable gifts, or in the fact that he has put his charit- 
‘ able gifts first, or in the fact, if fact it be, that he had a preference for 
charitable gifts” (ibid., 201). But it is precisely considerations such as 
these from which equity deduces a general charitable intention in connec- 
tion with the cy-prés doctrine. And that doctrine frequently operates 
. contrary to the intention of the testator, as has often been pointed out in 
chancery, not in fulfilment of it as did the overruled decision in Re 
. Diplock. To concede this special rule of construction to charitable dis- 
positions in order to give effect to the intention of the testator would be a 
small privilege compared to those which have been so boldly introduced 
in the past and'extended in the present. It is the subtle instrument of 
general charitable intention rather than the forthright criticism of Goddard, 
L.J., which may enable the House of Lords to restore the decision of 
Farwell, J. In Hunter v. Att.-Gen. (1899, A.C. 309) the House of Lords 
overruled a strong and unanimous Court of Appeal which, in effect, had 
employed the same reasoning as that of Farwell, J., in the instant case, 
E 'and Lord Halsbury, L.C., as always, a strict interpreter, scorned the notion 
of a general overriding charitable intention. But Lords Watson, Shand, 
1 and Davey did not make up a House adept in the unrolment of the peculiar 
rinciples of English equity with regard to charities. More recently, in Re 
MOX (1937, Ch. 109) Luxmoore J. in interpreting the expression “ nursing 
home” explicitly relied on the notion of general charitable intention and 
found that it led to the conclusion that a charitable nursing home was 
intended by the testator although a nursing home is not necessarily a 
charitable object. 

The ever-growing content of the traditional fourth class in the 
definition of charity is illustrated by Re Corbyn (1941, 2 All E.R. 160) in 
which Morton, J., held that a bequest for the training of boys in the 

. British Mercantile Marine was charitable. He would have upheld it as 
being for the advancement of education but for the presence of an ancillary 
direction in the bequest. There was a direction that each boy should be 
given a monthly allowance of money to enable him to keep up the dignity 

_and appearance of an officer and a gentleman. One cannot record as a 
` recent development that gentlemen have become objects of a charitable 
. trust either under the first or the fourth class, but Morton, J., held that 

' the direction did not invalidate the trust. It was for the public benefit 
that the Mercantile Marine should be kept going and “a boy might be 
prevented from following the career in question because of the lack of 
means over and above his pay." 

W. H. D. WINDER. 


Frustration—Self-induced Frustration—Onus of Proof 


The importance of Constantine S.S. Line v. Imperial Smelting Corpora- 
tion, [1941] 2 All E.R. 165, lies not only in the actual decision but in the 
opportunity that it gave the House of Lords to review certain aspects of 

- the law relating to impossibility of performance, failure of consideration, 
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and frustration.1 The action was brought by the charterers of a ship, the 
Kingswood, against the owners for damages for failing to load a cargo. 
The failure to load occurred because of an unexplained explosion that had 
taken place on the ship the day before she proceeded to her berth, which 
caused such damage that it was impossible for the vessel to undertake 
the voyage. Did this event discharge the owners? The first point of 
interest is that all the judges assumed that the owners were excused in 
law if the explosion occurred without their fault. This was not.because 
of the exceptions clauses in the charterparty, for the ship was not an 
"arrived" ship at the date of the explosion, and thus the exceptions 
clauses had not attached. Nor was it simply because of the principle of 
Taylor v. Caldwell (1863), 3 B. & S. 826, because that decision covered 
only the case of a “given thing" which “perished.” Even if the damage 
done to the music-hall was repairable, it clearly could not have been 
repaired in time for the fixed-date performance. Here, however, the vessel 
was repairable; and moreover there does not seem to have been any 
definite time fixed in the charterparty for performance, so that it could 
not be said that the vessel constructively “perished” quoad a fixed-time 
performance. Nevertheless the charterers did not dispute “that the time 
needed to repair the damage and to make the Kingswood fit for her voyage 
was so great as to frustrate the commercial object of the adventure" (per 
Viscount Simon, L.C., at p. 168). It was evidently for this reason that 
the occurrence of the damage to the ship was held to be capable of excusing 
the owners in law. The analysis of a case of this sort seems to be twofold. 
First, the owners are not liable for non-performance during the period of . 
physical impossibility of performance, because this is a sort of “temporary > 
perishing” within a principle analogous to that in Taylor v. Caldwell. And 
second, the owners are not liable after the vessel is repaired, because they 
are then discharged by tbe doctrine of frustration in the narrow sense 
—i.e. inordinate delay caused by temporary impossibility for which the 
promisor is not responsible in law.? The decision under review appears 
to be the only one that clearly extends the principle of Taylor v. Caldwell 
to discharge a promisor during a temporary unavailability of the “given 
thing," where the performance is not to take place on a fixed date, and 
to a certain extent it renders unnecessary the common exceptions clauses 
in charterparties.? 

The only difficulty was caused by the rule of law that a “self-induced ” 
impossibility, failure of consideration, or frustration, does not constitute 
a defence. Does this rule cover an event that is the result not of an 
intentional act but of negligence? It was held by the Court of Appeal that 
it does, and the correctness of their view was admitted for the purpose 
of argument before the House of Lords by counsel for the owners. Owing 
to their decision on another point it was not necessary for their Lordships 
to pronounce upon the matter, but some doubt was cast upon the broad 
proposition that an event that occurs through the negligence of the 


1 The speeches speak chiefly of "frustration," but this is evidently used in 
a generic sense to include impossibility of performance and failure of consideration, 
besides discharge for inordinate delay. See post, and, generally, McElroy, 
Impossibility of Performance (Cambridge University Press, 1941). 

? See the analysis of this in McElroy, op. cit. The requirement that the cause 
of the delay should be one for which the promisor is not responsible in law is not 
generally included in statements of the rule, but it is submitted that it is essential. 

3 Dr. McElroy, writing before the decision in the case under review, rejected 
the opinion expressed above: see op. cit., pp. 139-40. 
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defendant or his servants cannot constitute a defence. Viscount Simon 
(at p. 173) suggested that the proposition might not apply to contracts 
that become impossible of performance through the death or illness of the 
person who was meant to perform. He instanced a prima donna who loses 
her voice through carelessly omitting to change her wet clothes after being 
out in the rain. At the same time, he seemed to think that in ordinary 


` commercial cases mere negligence in bringing about the event would suffice 


to prevent discharge. Lord Russell (at p. 182) left open the entire question 
what '' kind or degree of fault or default on the part of the contractor will 
debar him from relying on the frustration." So did Lord Porter (pp. 195, 


` 197, 198, 199), but he did say that he imagined “that an accidental injury 


to a contractor preventing performance, though resulting from his own 
negligence, would be regarded as an accidental consequence, or one of the 
ordinary incidents of life, rather than as caused by the default of the party.” 
Lord Wright (p. 193) said, with regard to “frustration” in general, that 
"mere negligence seems never to have been suggested as sufficient to 


-constitute fault in this connection . . . However, a case of gross delin- 


quency might perhaps be construed as amounting to a repudiation of the 
obligations of the contract. I do not here think it necessary to attempt 


^ the definition." 


— 
P4 


If comment upon any words of Lord Wright be not regarded as too 
audacious, it is submitted that authority ought hardly to be needed for 
the proposition that a person who has entered into a contract is (to say the 


- least) under a duty of care to the other to perform it. If through his own 


carelessness he makes the contract impossible of performance, surely that 
ought to be regarded as a breach of contract. To say otherwise is to reduce 
the contractual obligation to very slender proportions indeed. Suppose, 


` for example, that a person who has sold but not yet delivered specific 


goods omits to take due care of them, so that they perish; surely his 
obligation is not discharged. The Sale of Goods Act, s. 7, expressly confines 


* itself to a case where the goods perish without any fault on the part of 


the seller or buyer, and s. 62 defines fault as meaning “wrongful act or 
default." Of this definition Lord Wright said (p. 192) that it is “ perhaps 
not very helpful"; but it may be thought that if the draughtsman had 
meant to exclude negligence from the ambit of the word “fault” he would 
have said so. Moreover, it is not difficult to find judicial authority for 
the view that a contractor who is negligent is not released from his obliga 

tion by impossibility of performance. In Howell v. Coupland (1874), L.R. 9, 
Q.B. 462, affd. 1 Q.B.D. 258, where it was held (applying Taylor v. Caldwell) 


` that the seller of future crops to be grown on specific land was discharged 


from his obligation when the crops failed to materialise, it was pointed 
out by the Court that on the facts of the case “no skill, care, or diligence" 


'. could have prevented the failure, and that the result would have been 
. different if the failure had occurred through the seller's “default” (L.R. 9, 


Q.B. at 465). So strong is the general rule that it is applied to the con- 
struction of a force majewre clause. (See Lebeaupin. v. Richard Crispin & 
Co., [1920] 2 K.B. 714, where McCardie held that “a man cannot rely on 
his own act, or negligence, or omission, or default, as ‘force majeure’.”’ 
See also Paterson Steamships, Ltd. v..Canadian Co-operative Wheat Pro- 
ducers, Lid., [1934] A.C. 538). Another striking case is Re Avihur's Estate 
(1880), 14 Ch.D. -603. Here a marriage settlement was entered into in 
August, 1873, in which the husband covenanted to insure his life “on or 
before the 2nd of July 1875." The husband thus had nearly two years 
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in which to insure within the terms of the covenant, but he took no steps 
to do so until the 1st of July, 1875, shortly before which his health, which 
had previously been good, became so bad that he was unable to effect an 
insurance. Jessel, M.R., held that the husband was not discharged from his 
obligation. “It does appear to me clear,” he said, “that he cannot avail 
himself of that negligence or omission on his part to take any steps towards 
the performance of his covenant till a day or two before the expiration 
of the two years, to say that there has been no breach of covenant. 

As has been said, it was not necessary for the House of Lords to 
pronounce finally upon this question, because they were able to decide 
the case on another ground. Assuming that if the event were caused by 
the negligence of their owners or their servants it would not constitute a 
defence to the owners, upon whom was the burden of proving how the 
‘event was caused? On this it was held by the House of Lords, unani- 
mously reversing a unanimous Court of Appeal, and restoring the decision 
of the trial judge, that the burden was upon the charterers. Consequently, 
there being no certainty how the explosion occurred, the decision had to 
pass for the owners. This view was supported by the general principle: 
ei incumbit probatio qui dicit, non qui negal, and also by every consideration 
of policy. To expect the defendant to prove a negative would be in many 
cases to deprive him of the protection of the law relating to impossibility 
of performance when in truth he ought to have that protection. 

In addition to this express decision, a number of other opinions on the 
general law of impossibility of performance may be sifted from the speeches. 

To what extent is impossibility a defence in an action for breach of 
contract? Both Viscount Simon (at p. 171) and Lord Russell (at p. 180) 
maintained the general rule, subject to exceptions, that it is not a defence. 
Lord Porter, however, expounded the law more precisely when he said: 
“The true principle seems to be, not that all contracts must prima facie 
be performed whether performance be possible or not, but that there are 
some contracts absolute in their nature where the promisor warrants the 
possibility of performance. These he is bound to perform in any event or 
to pay damages. There are other cases, however, where the promisor is 
only obliged to perform if he can. In a contract for personal performance 
where he dies, or in certain other cases where the subject-matter of the 
contract is destroyed, he cannot implement his promise. In such cases, 
then, he is excused unless he be in fault . . . Where the promisor makes 
an absolute promise, he takes the risk of his ability to fulfil his contract, 
and he must do so or pay damages. No question of frustration does or 
can arise. Whatever occurs, the promisor is bound. The very fact, how- 
ever, that in certain cases impossibility of performance is an excuse shows 
that in those cases there is no absolute promise. It is conditional upon 
something—namely, the possibility of performance” (pp. 198-9). 

This is an important distinction, and it is one that has received insuffi- 
cient attention in statements of the law of impossibility of performance. 
With the greatest respect, however, it may be doubted whether the exact 
distinction is quite as Lord Porter has stated it. It will be seen that Lord 
Porter divides contracts into two classes: (1) those in which the obligation 
is to use due diligence to perform, and (2) those in which the obligation is 
absolute, i.e. without qualification. But it seems that the present rules 
of English law can only be expressed by dividing contracts into three, as 
follows. (x) Those in which the obligation is to use due diligence to perform 
(e.g. the obligation of a railway company to use care in the carriage of 


pru 
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passengers). (2) Tbose in which the obligation is commonly said to be 
" absolute" (i.e. to amount to an ''absolute" assurance that the act shall 
be done), but where, nevertheless, the law reads into this “absolute” 
contract certain exceptions. The word “absolute” therefore means in this 
context not “without exception”’ but “absolute apart from certain specific 
exceptions." The exceptions are: (a) the rule relating to contracts that 
depend on the availability of a given person; (b) the rule relating to 
contracts that depend on the availability of a given corporeal thing (Taylor 
v. Caldwell); (c) certain cases of subsequent change in the law; and 
(d) impossibility caused by the fault of the promisee. In addition it must 
be remembered that discharge may occur through (e) the failure of a 
condition precedent that is either expressed in the contract or implied in 
it as a matter of genuine interpretation of the intent of the parties, in 
accordance with the ordinary canons of construction. These five cases 
cover the discharge of so-called “absolute” contracts for physical impossi- 
bility. There are also two grounds of discharge where the obligation does 
not become physically impossible, namely discharge (f) for frustration 
(stricto sensu), i.e. inordinate delay resulting from temporary impossibility 
for which the promisor is excused in law, and (g) for failure of consideration, 
where performance on the other side fails to take place, or the expected 
return for the promise fails to materialise, either through impossibility 
or for some other reason. (3) In the third category are those contracts 


- where the obligation is in truth "absolute"—where by its terms or by 


reason of their inherent limitations all the above exceptions are ruled out. 


, An example would be the obligation to pay for goods or land bought where 


the property has already passed (so that there can be no question of a 
failure of consideration). For the purpose of expounding the law there is 
no need to treat this type of contract separately from type (2); the vital 
distinction is between type (1) on the one hand and types (2) and (3) on 
the other. 

Of the above exceptions to “absolute” undertakings of the second 
category, (a) and (b) were recognised in the instant case by Lord Russell 
(p. 180); (a), (b), and (c) were specifically recognised by Viscount Maugham, 
-and he added the further head: ''Where circumstances arise which make 
the performance of the contract impossible in the manner and at the time 
contemplated” (p. 177). It is not clear what the noble lord meant by this. 
Read literally it is so wide that the other cases of discharge are not worth 
stating; in fact it is so wide that it amounts to a statement that impossi- 
bility is a general defence in the English law of contract, which, with all 
respect, is not true. The statement might be construed as a reference to 
the principle of Krell v. Henry, [1903] 2 K.B. 740, were it not that that 
principle is referred to shortly afterwards as a distinct topic. Perhaps it 
is meant to express the law relating to inordinate delay (exception (f), 
above), but if so it might with advantage have been more precisely drafted. 

There is little or no recognition in the speeches of the point of view 
contended for in a paper recently contributed to this REviIEW,5 that one-half 
of the cases usually treated as cases of impossibility are really cases of 
failure of consideration. In the first place, both Lord Wright (at pp. 184—5) 
and Lord Porter (at pp. 194-5) treated Krell v. Henry as extending the 
rule in Taylor v. Caldwell, and establishing that where the object contem- 
plated by both parties has become impossible the contract is discharged. 


* See in more detail Williams in McElroy, op. cit., pp. xxvii, 6—7. 
5 “The Coronation Cases, I” (1941), 4 MODERN Law REVIEW 241. 
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In the second place, almost all the noble and learned lords assumed that 
there is a single doctrine of “frustration” which, when it operates, dis- 
charges both parties. Although both these opinions have become almost 
traditional, it is submitted that they need to be considered with care 
before being finally adopted into the law. As regards the second opinion, 
the attention of His Majesty's judges is earnestly invited to the proposition 
that where A contracts to do an act in return for a money consideration 
by B, and A's act becomes impossible, the discharge of the parties, if it 
takes place, does not rest on one principle of law, but rests on two entirely 
distinct principles. The discharge of A rests upon the law of impossibility 
of performance, while that of B rests upon the law of failure of considera- 
tion. Admittedly the distinction is somewhat academic on facts like those 
in Taylor v. Caldwell, where the two principles concur to discharge both 
parties"; but sometimes the principles operate with different results for 
the two parties, and then the distinction between them becomes apparent. 
To take a simple illustration, suppose that A grants a lease (not a licence) 
to B in respect of his music-hall as from a future date, and the music-hall 
is destroyed by fire before the date arrives. In such a case, although the 
lessor is discharged from his obligation to-provide the music-hall by virtue 
of the decision in Taylor v. Caldwell, the lessee is not discharged from his 
obligation to pay the rent, because this is an exception to the normal 
principle of failure of consideration.? Again, where A agrees to sell specific 
goods to B, and the goods are destroyed after the property in them has 
` passed but before delivery, A is discharged by the operation of Taylor v. , 
Caldwell, but B is not discharged, because, the property having passed, ,' 
there is no failure of consideration.? These illustrations may show the 
fallacy of the view that one party cannot be discharged in a case of impossi- . 
bility of performance without the other being discharged also. The fallacy 
lies at the bottom of the received opinion that in a case like Krell v. Henry 
both parties were discharged by the cancellation of the procession. It is 
submitted that in truth, though the hirer of the rooms could properly be 


* See Viscount Simon at p. 171, Viscount Maugham at pp. 175, 176-7, 178, 
Lord Wright at pp. 185, 187-8, and Lord Porter at p. 196. The speech of Lord 
Russell does not touch the question. 

For a criticism of the “automatic” theory of frustration (adopted in these 
speeches), see McElroy, op. cit., pp. 221—31, and the editorial addition at pp. 96-8. 

7 But note that the letter would have been bound, at the option of the hirer, 
as to the pleasure gardens that remained: see Williams in McElroy, of. cit., p. 100. 

8 Ante, Vol. IV, pp. 256—60. 

* This case is not provided for in s. 7 of the Sale of Goods Act, 1893, and 
the reason why it was left out is instructive. The draughtsman was trying to 
express the decision in Taylor v. Caldwell as it applied to the law of sale of goods, 
but he laboured under the delusion that where the principle of this decision 
applied it operated to discharge both parties. He saw that the buyer could not 
be discharged if the property had passed at the time of the destruction of the 
goods, and thus he limited the section to the case where the property had not 
passed. The result is a casus omissus where the property has passed. What the 
draughtsman should have done is clear: he should have stated the principle of 
Taylor v. Caldwell in s. 7 (discharge of the seller), and the principle of failure of 
consideration in s. 20 (discharge of the buyer). 

Another cásus omissus is the case where the goods are damaged but not 
destroyed, and the buyer is willing to take them as they stand and make the full 
payment. Clearly he is entitled to do so, and it follows that the contract as a 
whole is not automatically avoided by the occurrence of the damage. 

The harmful consequence of s. 7 outside the law of sale of goods is that it has 
fostered the automatic theory of frustration and failure of consideration. Cp. the 
reference made to it in this context by Lord Wright in the instant case (pp. 187-8). 
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regarded as discharged by the operation of the principle of failure of 
consideration, had the hirer elected to retain and pay for the rooms 
notwithstanding the lack of a procession the letter would have been bound. 
On facts like those in Krell v. Henry this is again academic; but in other 
cases it may be vitally important.19 

G. L. W. 


It was a disappointment to many lawyers that the House did not 
tackle the interesting and much debated problem which was discussed in 
the lower courts of whether the doctrine of frustration is properly based 
on an implied term in the contract, or is to be derived from a rule of law 
operating to dissolve certain types of contract when they become impos- 
sible of performance. Lord Simon devotes a somewhat perfunctory aside 
to the matter in which he suggests that it is of no legal consequence, and 
inclines to a conservative view in favour of Taylor v. Caldwell. He advances 
two arguments in support of this opinion, the one that the parties may 
expressly bind themselves to the performance, and the other that impos- 
sibility does not of itself induce frustration. This is with respect a 
somewhat cursory treatment of the subject, for the parties may always 
contract out of the application of any rule of law unless it is contrary 
to public policy to permit them to do so, while it is common ground that 
mere impossibility does not of itself bring a contract to an end; the 
whole object of the discussion being to find some juristic principle which 
wil enable a court to decide whether the contract has in fact been 

M frustrated. 
. Lord Maugham (ibid. p. 175) also stresses the point that it is the 
consequences of the doctrine which are important, and these he Says are 
the same whichever basis be correct. He seems to regard Lord Sumner's 
speech in Hirji Mulji v. Cheong Yue S.S. Co., [1926] A.C. 497, as being the 

N most authoritative exposition of the subject; and Lord Sumner, of course, 
took the view that frustration is quite independent of the intention of 
the parties; it is really a legal ‘device by which the rules as to absolute 
contracts are reconciled with a special exception which justice demands.” 

Lord Russell of Killowen does not discuss the matter at all, and Lord 
Wright's refusal to indicate a view (p. 186) is the more disappointing as 
his discussion of the subject in-a non-judicial forum!? shows that he has 
devoted thought to the matter in the past. Here he takes the line 
“whatever explanation is adopted cannot affect the decision of this, or, so 
far as I can see, of any case." 

Lord Porter adopted a somewhat novel outlook, and departed radically 
from what has generally been regarded as the common law rule, viz. that 
"all contracts must prima facie be performed whether performance be 
possible or not," finding the “true principle" in the presence or absence 
of an implied warranty of performance. “There are some contracts 
absolute in their nature where the promisor warrants the possibility of 
performance. . .. There are other cases where the promisor is only 
obliged to perform if he can." With respect to the learned law lord this 


10 Thus it is submitted that the decision in Tamplin v. Anglo-Mexican S.S. 
Co., [1916] 2 A.C. 397, can be justified only on the ground that the charterer in 
that case did not choose to rely on the doctrine of failure of consideration. See 
per Lord Dunedin in Metropolitan Water Board v. Dich, Kerr & Co., (1918] 
A.C. at 129, and McElroy, op.cit., pp. 106, 156-7. 

n [1941] 2 All E.R. 171. 

13 Legal Essays and Addresses, p. 254 fi. 
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only introduces a new element of confusion. When are we to imply the 
warranty? Does it depend on a presumed intention, or is it to be implied 
as a matter of law? "We.are no nearer the solution, and have added a 
further mile to the difficult and muddy road. 

The learned law lords think that the answer is of no practical conse- 
quence. A purely academic lawyer would no doubt reply that the solution 
of such a fascinating legal problem should be valuable for its own sake. 
I do not find this a compelling argument, though intellectually it attracts 
me. I think, however, that the social implications of the answer are quite 
fundamental, because the theory involved in Taylor v. Caldwell is really 
that of laissez-faive—the adding of a term to the contract which the parties: 
would have inserted had they considered the matter— while the theory 
“propounded by Lord Haldane in Tamplin's case, and apparently accepted 
by Lord Sumner in Hirji Mulji’s case, is that of the Court's right to inter- ` 
vene when justice, interpreted through the economic needs of the situation, 
requires it to do so. In a number of passages in the book to. which I have 
referred Lord Wright seemed to have taken up this modernistic position. 


It is disappointing to see him apparently in retreat. : 
R.S. T. C. 


Statutory and Common Law Duties 

The decision. of the House of Lords in East Suffolk Rivers Catchment 
Board v. Kent and Another (1940), 4 All E.R. 257, is of great juristic as well 
as social importance. In substance it means that the numerous bodies - 
endowed with public functions and authority will be on a different footing; 
from private persons or bodies, insofar as they have statutory power but 
_not-a specific duty to execute certain work. They will be immune from 
civil liability if they execute such work negligently, and while this legal 
position might encourage such authorities to overcome bureaucratic 
hesitation in executing work of urgency. and importance, it might, on the. 
other hand, encourage a certain amount of carelessness and further weaken 
the’ rule of law so much praised by Dicey, which is supposed to place ' 
everyone, private subject and public authority alike, under the same 
obligations in common law. The steady increase of economic and social 
activities of the State or other public authorities in spheres formerly within - 
the purview of private law, will make a complete reconsideration of the 
spheres of private and public law inevitable. In a liberal economy, private 
law and a corresponding legal mentality prevails, while, in an economy 
strongly dependent on State activity, public law predominates and produces 
a different approach to legal problems. Great Britain is in a state of 
transition, greatly accelerated by the war, but the law and judicial inter- 
pretation has hardly begun to adjust itself to the changing social position. 

The respondents were the owners of land protected by a wall from 
inundation by a tidal river. Owing to a strong spring flood tide, the wall 
collapsed and caused a wide breach which the appellants attempted to 
repair, by an incorrect method and with an insufficient number of men. The 
appellant had the power, but not duty, to repair the breach. The breach 
- was caused by an act of Nature, and it was found as a fact that the negli- 
gent action of the appellants had not caused damage greater.than that 
which would have been caused by Nature without any interference from 
- them. On the other hand, the negligent manner of repairing the breach 
-resulted in a closing of the gap after 164 days, whereas, with the exercise 
of reasonable skill, it could have been closed and the flood arrested in 
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fourteen days. The difference caused the marsh pasture to be corre- 
spondingly longer covered by salt water, and thus unusable. 

The House of Lords decided (Lord Atkin dissenting) against the 
majority of the Court of Appeal, that, in these circumstances, an action 
for damages against the Catchment Board failed. Despite Lord Blackburn’s 
statement in Geddis v. Bann Reservoiy Proprietors (1878), 3 A.C. 430, that 
“an action does lie for doing that which the legislature has authorised if 
it be done negligently,” the majority in the present case held that this 
did not mean that such an action would lie in the absence of proof that 
the defendant’s negligence caused damage. There was no damage here 
since the respondents were no worse off than if the appellants had not 
intervened at all. Lord Justice du Parcq, in the Court of Appeal, gave a 
reason of policy for this decision, which Lord Simon approved. Where 
Parliament had left it to a public authority to decide which of its powers 
and to what extent it should exercise, this might raise: “a question 
involving the consideration of matters of policy and sometimes the striking 
of a just balance between the rival claims of efficiency and thrift.” 

Lord Atkin’s dissenting judgment is of great importance, not only 
because of its different approach to the comparative position of public 
bodies and private persons in regard to activities which affect the public, 
but also because of its clear and illuminating exposition of the difference 
between statutory and common law duties. Lord Atkin strongly criticised 
the absence of such a distinction in the judgments of the majority. A 
. Statutory duty was primarily a duty owed to the State, but it might also 
give protection to a citizen or a class of citizens, in which case an action 
for damages would lie on behalf of such citizeus. This rather differs from 
the statement in Salmond, based on Lord Justice Vaughan Williams’ 
judgment in Groves v. Wimborne (1898), 2 Q.B. 415, that “prima facie a 
statute which creates a duty creates at the same time a correlative right 
vested in the individuals for whose protection and benefit the duty has 
been imposed” ; but this is a difference in emphasis which will make little 
difference in practice. À further differentiation briefly referred to by Lord 
Atkin is that sometimes the damages for breach of statutory duty do not, 
whereas in other cases they do, depend on negligence. This, of course, 
leads us to the question of the present validity of the distinction between 
Strict duty and negligence, a very doubtful question as illustrated by the 
Lochgelly case (1934, A.C.1) and discussed in previous contributions to 
this Review (r M.L.R., 37 ssq.; 3 M.L.R., 309; 4 M.L.R., 139 5sq.; 
4 M.L.R., 308). 

Quite distinct from these various types of statutory duties, Lord Atkin 
maintained, every person, whether discharging a public duty or not, was 
under a common law obligation to some persons, in some circumstances, 
to conduct himself with reasonable care so as not to injure those persons 
likely to be affected by his want of care. A builder, repairing a shop- 
keeper's roof negligently, so as to let rain come in longer than necessary, 
would undoubtedly be liable, whether he had an obligation to start or 
complete the work, or not. In the same way, a public authority, whether 
doing an act which it was merely empowered to do, or which it was its 
duty to do, must in doing the act do it without negligence. Lord Atkin 
strongly emphasised the public policy aspect of the matter, in saying— 


"I cannot imagine this House affording its support to a proposition 
so opposed to public interests where there are so many public bodies 
exercising statutory powers and employing public money on it." 
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This, however, is precisely what the House did. It reveals a highly 
important issue of public policy: whether to subject the increasing number 
of public authorities entrusted with functions affecting the economic 
position of individuals, singly or in groups, to the same rule of law, 
in pursuance of the tradition of English legal development, or whether 
to develop a far-reaching distinction between administrative discretion 
and private duty. The decision of the majority means nothing les 
than a partial recognition of the specific character of Droit Adminstratif. 
Its logical development would either lead to a system of administrative 
law and tribunals, or to something like the theory of the Soviet Russian 
jurist Pashukanis, according to whom in a socialised economy the law, 
being characteristically private law, disappears in favour of administrative 
discretion exercised for the benefit of the community. This, of course, 
means looking into the future, but it is one of the paramount juristic 
problems before us. 

From Lord Atkin's statement quoted above, restating the principle 
in Donoghue v. Stevenson, but adding the words “in some circumstances," 
Mr. Landon has concluded (57 L.Q.R. 183) that the pernicious principle of 
that decision, introduced into English law by ‘‘an alien majority" has 
been reversed, for Lord Atkin's words meant that the general and sweeping 
duty formulated by that majority had been given up for tbe previous 
position, when there were only duties in some cases, namely, when ''the 
wisdom of our forefathers” had so decided. It is unlikely that Lord Atkin 
meant to revise the principle of Donoghue v. Stevenson, and equally unlikely 
that a dictum in a dissenting judgment could be quoted to overrule a 
principle stated in à majority decision of the House of Lords, binding on 


the House. W. FRIEDMANN. 


Libel—Judge sitting without Jury— Whether bound to Award 
Exemplary Damages 


Rook v. Fairie, [1941] 1 K.B. 507, may prove to be a tuming- 
point in the practice relating to the award of damages in libel actions. It 
is well known that in the days when such actions could not be tried by a 
judge alone, the only way in which the jury could in their verdict mark 
their high esteem of the plaintiff and their sense of the iniquity of the 
defendant was by fixing the damages far in excess of anything that the 
plaintiff had suffered. The award of damages on this scale, however, has ` 
been a standing temptation to some people to bring ''gold-digging"" libel 
actions, and has at the same time operated to induce prudent defendants, 
who in reality have a good defence to the claim, to pay a moderate sum 
in settlement lest some miscarriage of justice may take place at the trial. 

These are trite observations, but they need to be borne in mind if the 
decision in the present case is to be assessed at its proper value. The 
question arose as a result of the modern tendency to dispense with juries 
in civil cases. No longer is it usual for the machinery of the civil law to 
end (in the words of Lord Brougham) “simply in bringing twelve good 
men into a box." Nowadays it commonly ends even more simply, in a trial 
before a judge sitting without a jury. Since the outbreak of the present 
war the practice has been extended to libel cases by the Administration 
of Justice (Emergency Provisions) Act, 1939, s. 8. Acting under this 
provision Atkinson, J., in the instant case had decided against the 
defendant in what appears to have been a case of a particularly flagrant 
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libel, but in his judgment, in which he severely castigated the defendant, 
he refused to award the plaintiff more than £550 damages. He felt himself 
entitled to award lower damages than a jury would have done because, as 
Sir Wilfrid Greene, M.R., put it in the Court of Appeal, he was able to 
express (and had expressed) in words what a jury could express only in 
figures. On appeal the Court of Appeal refused to interfere with the 
award, and expressly approved the principles on which Atkinson, J., had 
proceeded in assessing damages. Although the learned Master of the Rolls 
indicated that if he had been the trial judge he would have awarded more, 
MacKinnon, L.J., was unqualified in his approval of the judgment appealed 
from. It may not be too much to hope, therefore, that the case may 
initiate an altogether new scale of damages in libel actions, and that it 
may thus point a way of escape from some of the troubles that have 
hitherto beset the administration of this branch of the law. 
GL. W. 


Breach of Statutory Duty—Unfair Trade Competition 


It is to be regretted that the argument for the plaintiffs in London 
Armoury Co., Lid. v. Ever Ready Co., Lid., [1941] x K.B. 742, Was 
confined to the question of breach of statutory duty, and did not (so far 
as appears) make a serious effort to base the claim upon unfair trade 
competition. The facts were that both the plaintiffs and the defendants 
were importers of electric torch batteries for sale in the United Kingdom. 
By the Merchandise Marks Act, 1926, such batteries were required, under 
` penalty of a fine, to bear an indication of their place of origin. The plaintiffs, 
_ when selling batteries, complied with the statute but the defendants did not. 

The result was, in the words of the statement of claim, that ‘the defend- 
ants have been able to sell and have sold such imported goods as aforesaid 
as and for British-made goods and at the prices applying to British-made 
goods, in consequence whereof the plaintiffs have been subjected to unfair 
competition and have suffered damage." Notwithstanding this reference 
in the pleading to unfair competition, Tucker, J., assumed that the action 
was brought solely for the tort of breach of a statutory duty, and he had 
little difficulty in holding that put on that ground the action failed. The 
design of the Merchandise Marks Act was to protect home manufactures, 
not foreign manufactures; so far from being intended to protect importers 
- of foreign goods it was aimed against them. And it is well settled that 
where the interest invaded is not the one that the enactment intended to 
protect no action lies for breach of statutory duty (Gorris v. Scott (1874), 
L.R. 9 Ex. 125; and see the rule clearly stated in Restatement, Torts, s. 286). 

But it is submitted that this ought not to have been regarded as the 
end of the case. What the plaintiffs were really complaining about was 
not that the defendants were breaking a statutory duty owed to the 
plaintiffs, but that they were indulging in unfair trade competition by 
ignoring statutory restrictions to which the plaintiffs had submitted. On 
& close analysis it will be seen that this was not a question of breach of 
statutory duty, for the object of the statute in imposing the restrictions 
was irrelevant. The fact was that the statutory restrictions were- there, 
and that whatever their purpose the plaintiffs were complying with them 
whereas the defendants were not. With respect it is submitted that the 
plaintiffs' claim on this score could not properly be dismissed simply by 
reference to the authorities on breach of statutory duty. 

The question remains, therefore, whether the defendants could have 
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been regarded as having committed a tort of unfair trade competition. 
Hitherto the tort of unfair competition had been recognised only in one ` 
of its possible applications, namely, ''passing off'"!; but it is submitted 
that there is nothing in the authorities to prevent a courageous judge from ' 
extending the underlying idea to cover the facts of the instant case. The,- 
chief obstacle is the decision in Mogul Steamship Co. v. McGregor, Gow & 
Co., [1892] A.C. 25, where there are certain dicta to the effect that it is 
impossible for a Court to decide between fairness and unfairness in trade 
competition. But it should be noted that the speeches in the House of 
Lords emphasise that the defendants in that case had not acted illegally, 
and indeed had done little more than to reduce freights to persons who 
would deal exclusively with them. In the instant case the defendants 
had acted illegally. However difficult it may be in some cases to decide 
between the fairness and unfairness of competition, it is not difficult to 
say that a trader who ignores statutory restrictions with which his com- 
petitors are complying is guilty of unfair competition. 

Another case that may be cited in order to be distinguished is Institute 
- of Patent Agents v. Lockwood, [1894] A.C. 347, where the House of Lords 
held that a statutory offence should be remedied in the way provided for 
in the statute (viz., summary proceedings with a maximum fine of £20) 
and not by an action for an injunction (interdict) at the suit of private 
persons. “I will not dwell," said Lord Herschell, L.C., at p. 362, “upon 
the grave inconveniences which would result from sanctioning a procedure 
` of that description. The mode of procedure and the amount of penalty 
are often regarded by the Legislature as of the utmost importance when 
they are creating new offences, and the Jaw would, I believe, contrary to 
their intention, be most seriously modified if it were held that the party 
committing the breach of that which for the first time is made an offence 
were to subject himself by so doing to proceedings of this description which 
might result in a committal to prison." This is good sense, but it must be 
noted that the case with reference to which the words were spoken was 
not one of unfair competition. The offence committed by the respondent 
was simply that he practised as a patent agent without being registered as 
required by law; and the only advantage that he obtained through not 
being registered was that he did not have to pay a small annual fee. It 
was not a case in which the appellants:were unfairly handicapped as a 
result of their compliance with a statute which the respondent was 
ignoring. Moreover, it was not a case in which the statutory remedy had 
been tried and failed. Since the decision in Lockwood's case the rule has 
been developed that (at least where a person persists in breaking an Act 
of Parliament notwithstanding the infliction of the punishment prescribed 
by the Act) a relator action may be brought in the name of the Attorney- 
General for the purpose of obtaining an injunction: Attorney-General v. 
Sharp, [1931] 1 Ch. 121; Attorney-General v. Premier Line, Lid., [1932] 
1 Ch. 303. In the latter of these cases Eve, J., said, obiter, that no action 
could have been brought except in the name of the Attorney-General, 
and this was used by Tucker, J., in the instant case to reinforce his decision. 
But there is this vital difference between the two cases, that Attorney- _ 
General v. Premier Line, Lid., did not involve the element of unfair com- 
petition. The offence committed by the defendants in that case consisted 
in the running of a motor-coach service without a licence under the Road _ 


1 See Grismore, ‘‘ Are Unfair Methods of Competition Actionable?” (1935) 33 Michigan 
Law Rev. 321; Chafee, “ Unfair Competition" (1940) 53 Harvard Law Rev. 1289; 
Winfield, Text Book, § 173 
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‘Traffic Act. The relators, who were other motor-coach owners holding 


licences to operate on the same route, were not handicapped in their trade 
competition by the defendants’ failure to get a licence; in fact, the last 
thing that the relators wanted was that the defendants should succeed 
in getting a licence. What the relators were trying to stop was not unfair 
competition but competition per se, and that they could have done (by 
an action in their own names) only if they could have shown that the 
provisions of the Road Traffic Act were intended to protect their interests. 
But it does not at all follow that the same restriction exists in the action 
for unfair competion. 

To sum up, one cannot help feeling that in the case under review a 
golden opportunity has been missed for showing that the Courts are not 
completely helpless in matters of unfair competition. The result of the 
decision as it stands is that the defendants were allowed not only to make 
a profit out of illegality, but to make that profit at the expense of their 
law-abiding rivals. If there is, as some contend, a general principle of 
liability in tort, one would have been glad to see it invoked to achieve a 
different result from this. G.L. W 


Meaning of Domestic Service 


The case of Cameron v. Royal Ophthalmic Hospital (1941), 57 T.L.R. 
195, is rather like that of Pratt v. Cook (annotated in 4 Mop. L. Rev. 56), 
which resulted in the Truck Act of 1940. 

The Truck Act of 1940 restrains any proceedings being brought in 
respect of agreements made before the Act was passed, based on the 
earlier and mistaken interpretation of the Acts. 

Mr. Cameron, a stoker in the employ.of the Royal Ophthalmic Hospital, 
claimed £344 15s. for board, £295 ros. for lodging and {29 11s. for laun- 
dry for 394 weeks, less holiday allowance, which sums he alleged had not 
been paid to him as wages in current coin of the Realm. He later abandoned 
the claim for board as the Truck Act, 1940, rendered this unobtainable. 

Lord Justice du Parcq stated in his judgment that if Mr. Cameron was 
not a domestic servant (and thus outside the scope of the Truck Acts, 
which do not apply to domestic servants) he was clearly entitled to succeed 
in his claim, in view of the House of Lords decision in Pratt v. Cook. 

At first sight the occupation of a stoker is not one which would normally 
be associated with domestic service. The judge, however, considered that 
for the purposes of the Truck Acts, a domestic servant is one whose main 
function is to work in a domestic establishment for the purpose of its 
upkeep and the convenience of its members. On this interpretation a 
hospital is to be considered a domestic establishment; “indeed some 
hospitals are commonly referred to as homes.” Were the plaintiff's duties 
such as to make him a domestic servant? The judge held that although 
Mr. Cameron sometimes did the work of a mechanic and performed other 
tasks which a domestic servant would not ordinarily have been called 
upon or able to do, yet the general nature of his employment was of a 
domestic nature in the true meaning of the phrase. His claim was 
accordingly dismissed. 

The case is interesting as it is clear that on this interpretation the 
place and circumstances of a person’s work rather than or at least in addi- 
tion to the actual work he does:may be the determining factors in deciding 
whether he should be included in a particular category of employment. 


R. C. CHAMBERS. 
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' Failure to Fence Dangerous Machinery a Continuing Offence 


In the case of Rowley v. T. A. Everton & Sons, Ltd. (1940), 57 T.L.R. 
86, an appeal was made by H.M. Inspector of Mines from the decision of 
the Stourport-on-Severn Justices. The defendants were owners of a 
quarry, which it was alleged they had failed securely to fence as required 
by the Quarries General Regulations (1938) made under the Metalliferous 
Mines Act (1872). The machinery had been installed at various dates 
between November, 1938, and August, 1939, by which latter date it was 
all in operation. 

The Metalliferous Mines Act contains the following provision: “Any 
complaint or information made or laid in pursuance of this Act shall be 
made or laid within three months from the time when the matter of such 
complaint or information respectively arose." The defendants main- 
tained that as the machinery was all in working order by 29th August, 
1939, the matter of the information had arisen then, and that as the actual . 
information had not been laid till January, 1940, more than the neces- 
sary three months had elapsed. The Local Justices agreed with this 
' remarkable view and dismissed the case. 

In the King's Bench Division it was held that this curious defence was 
not admissible. The failure to fence dangerous machinery is a continuing 
offence and it cannot be pleaded that because the offence had been com- 
mitted over a longer period than three months, it is statute barred and 
therefore no offence at all. It is obvious that an exceedingly dangerous 
position would arise if such were the law. 

It was held that the cases upon which the defendants relied—cases 
under the Building Acts where proceedings were barred by lapse of time 
under the Summary Jurisdiction Act, 1848—contained nothing to affect 
the Court’s views in the present case. The appeal was accordingly allowed 
and the case remitted to the magistrates to hear and determine. 


R. C. CHAMBERS. 


. Company—“ Controlling Interest In ” 


The device of incorporation—in the form of a private company—has 
become notorious in the realm of sur-tax evasion, and has resulted in a 
code of remedial legislation which, for almost unintelligible complexity, it 
would be difficult to find an equal in the statute book. This same device, 
but in a different form, may be used to evade liability to special taxes, 
such as the National Defence Contribution and the Excess Profits Tax, 
which charge only profits arising from carrying on a business and not the 
total income of an individual as in the case of sur-tax. These business 
profits may, in the case of a private company, be reduced to vanishing 
point by the payment away of excessive and extravagant remuner- 
ation to the directors. To counter this, special provisions have been 
introduced restricting or nullifying the charge for directors’ remuneration, 
etc., in the case of companies whereof “the directors have a controlling 
interest" (see, as regards National Defence Contribution, Rules 4 and 11, 
Seventh Schedule, Finance Act, 1937, and as respects Excess Profits Tax, 
Section 33 (5), Finance Act, 1940). It had been held in B. W. Noble, Lid. 
v. Commissioners of Inland Revenue (1926), 12 Tax Cas. 926—decided 
under similar provisions relating to the Corporation Profits Tax imposed 
by the Finance Act, 1920—that a bare majority of the actual vote-carrying 
shares was sufficient to give a director a controlling interest in a company. 
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In Commissioners of Inland Revenue v. F. A. Clark, Lid. (1941), 
192 L.T. 131, the question whether the expression “controlling interest” 
applied to the “indirect” control of a company as it did to the “direct” 
control fell to be decided. The majority of the shares in the respondent 
company were held by another company which was under the direct 
control (cf. B. W. Noble, Lid., case above) of the two directors—could the 
directors of the former company be said to have a “controlling interest” 
in it within the meaning of Rules 4 and xr referred to above? It was 
argued that the word “interest” meant a legal or equitable interest of a 
proprietary nature in the shares of the company sought to be taxed, and 
clearly the directors of the respondent company had no such direct interest. 
Lawrence, J., rejected this contention and accepted the view put forward 
by the Revenue, viz. that the term “interest” was one of wide connotation 
(Skinner v. Ait. Gen., [1940] A.C. 350, 357-8), and in any case must be 
interpreted together with the word “controlling” which was not a term 
of art ; these two words—"‘ controlling interest ’—in their ordinary meaning 
covered both “direct” and “indirect” control of a company. 

Another form of legal avoidance of tax—this time by Big Business— 
is the incorporation abroad of subsidiary companies, care being taken to 
ensure that the business activities are controlled by local directors without 
any overt interference from this country; in such a case the foreign 
company is neither resident in this country nor carrying on a trade there, 
so that its profits are not subject to British taxation (see De Beers Con- 
solidated Mines, Ltd. v. Howe, [1906] A.C. 495, and Egyptian Delta Land 
and Investment Trust, Ltd. v. Todd, [1929] A.C. 1, as to the connexion 
between “control” and "'residence"). Rule 7 (ii), Seventh Schedule, 
Finance Act, 1937, provides that where a company resident in this country 
has a “controlling” interest in foreign companies not resident here, any 
dividends received from these companies have to be included in its trade 
profits assessable to the National Defence Contribution. In British- 
American Tobacco Co., Lid. v. Inland Revenue (1941), 2 All E.R.651, which 
was decided together with F. A. Clark & Son, Ltd., case referred to above, 
a majority of the vote-carrying shares of foreign companies resident abroad 
was owned either directly by the appellants or indirectly by them through 
another company in which they held more than half of the voting power. 
The articles of association of these foreign companies required a three- 
quarters majority of votes for a winding up but otherwise a bare majority 
sufficed. A similar argument to that in Clark's case, viz. that the "interest" 

, must be of a direct proprietary nature was put forward—and rejected for 
the same reasons. In addition it was contended that in the special circum- 
stances of this case a three-quarters majority was necessary for the interest 
to be a “controlling” one, but this was rejected in view of the decision 
in B. W. Noble, Ltd. v. Inland Revenue (1926), 12 Tax. Cas. 926, that a 
bare majority of votes was sufficient. 

It is interesting to contrast the much more stringently drawn provisions 
of the Acts dealing with the liability of interconnected companies to Excess 
Profits Tax (see section 28 and Fifth Schedule, Finance Act, 1940). In 
order for the liability of a principal company and its subsidiary companies 
—wherever resident and whether carrying on trade or not in this country-— 
to be dealt with as one unit for the purposes of this tax, the principal 
company must hold, whether directly or through other companies or 
partly directly and partly through other companies, at least 9o per cent 
of the ordinary shareholding of the subsidiary company—(section 17 (6), 


150 MODERN LAW REVIEW ` Nov., 1941 


Finance (No. 2) Act, 1939). Once this condition prevails the whole of the 
profits of the foreign company come within the purview of liability to 
Excess Profits Tax and not merely the dividends, as for the National 
Defence Contribution. 

A, FARNSWORTH. 


REVIEWS 
SOCIAL ASPECTS OF CRIME. By Dr. HERMANN MANNHEIM. 


This book revives one’s despair, not because it is anything less than a 
good and thorough book written by a fine and scholarly man—one of 
Hitler’s best exports—but because it displays, all the more convincingly 
by its very depth and erudition, the miserable inefficiency with which even 
the best efforts to understand and solve the problems of present-day crime 
are attended. Dr. Mannheim has gathered together all the available 
material, as little unreliable as may be, and has gone a long way towards 
understanding its real purport—he does not need to entertain the fear 
he expresses that ‘‘through the eyes of a foreigner” he sees less clearly 
than would a native Englishman of equal attainments—but one obtains 
an almost overwhelming conviction, both from his own warnings as to 
the limits and imperfections of statistical material and from one’s reflexions 
on the facts he presents, that both the enlightened official and the unofficial 
reformer are reduced to basing themselves on what is no better than 
guess-work in forming their conclusions and policies. When it is realised 
that on the basis of this material men and women are put to untold 
suffering in the hope of rendering them socially more useful, little confi- 
dence can be felt that the whole of our efforts at reform are not doing more 
harm than good; one is reminded of a well-meaning but inadequately 
informed fire-brigade pumping into a burning building in the middle of a 
town thousands of gallons of a pale liquid which is later discovered to have 
been kerosene. 

Nevertheless, we cannot accept defeat, and pending the arrival of the 
day when life is secure and happy, when men ready to work under reason- 
able conditions are treated as assets and not as liabilities, Dr. Mannheim’s 
researches are as much help as anything can be. 

I can well imagine that his principal difficulty in his prolonged and 
laborious task was to know what to leave out; itis sad that, even on the 
imperfect material now available, he could not give us the “final chapter 
at present unwritten," containing his conclusions and some hint of his 
views as to the future, and the fuller treatment of the problem of recidi- 
vism which he withholds from the last chapter he has actually written. 
Perhaps he will essay those tasks in the not remote future, when funda- 
mental changes, of whose onset he purports to remain discreetly unaware, 
will have changed and enlightened the scene and the problems. 

There are many minor points on which one might disagree with Dr. 
Mannheim’s diagnosis, and one or two points where he seems to be in 
mere error—for example, what is probably no more than a misunder- 
standing as to the lawyer's technical meaning of ''Sessions" makes him 
appear to suggest at p. 95 that death sentences could be passed by City 
or County Quarter Sessions, and some of the statistical tables are not very 
clear; but on the whole the book is singularly free from minor blemishes. 
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Every book should, I suppose, contain one outstanding example of meiosis ; 
Dr. Mannheim’s best masterpiece of understatement is an assertion that 
there exists a “danger that betting, as now regulated by law, may lead to 
attempts to bribe police officers." 

The book is well got up, and everyone concerned deserves to be con- 
gratulated on having persevered with the task and brought it out. 


D. N. Pritr. 


Mr. Pritt has given a personal impression of Dr. Mannheim's book, as 
he read it against the background of international strife and chaos which 
has probably put back the clock of penal reform for many years. Some 
rather more detailed description and appreciation of its contents may prove 
useful to possible readers. 

In the first place there can be no doubt that Dr. Mannheim's researches 
will prove a starting point for future serious study of the social aspects 
of crime in this country. With exceptions which could be counted on the 
fingers of the hands the great volume of writing about criminology and 
penology during the past twenty years has been romantic and subjective. 
Here is a scientific and objective survey, the obvious value of which is not 
depreciated by the fact that it is in a number of respects disappointing. Its 
disappointing qualities themselves, however, would in a community which 
had any real conscience or indeed intelligence about crime themselves 
prove of tremendous value, because they demonstrate so clearly that the 
apparatus for really first-class investigation in this subject is largely non- 
existent in this country. That the author should have succeeded in 
producing this much fruit single-handed out of such a desert is a great 
testimony to his industry, knowledge, and ability. 

No branch of the social sciences is more dependent upon statistical 
surveys than is criminology. In no branch are the statistics so deficient, 
and, when they exist, so confusing and misleading. It must be heart- 
breaking to any competent scientific writer to have to base his generalisa- 
tions upon such an amorphous mass of badly collected material. Part I 
of this book is devoted to a detailed analysis of the statistical material. 
We can only express the hope that this searching criticism will in the 
post-war years be taken to heart at the Home Office, and the necessary 
reforms inaugurated. The interpretation of criminal statistics must in 
any event give rise to considerable difficulty, and Dr. Mannheim's observa- 
tions on this subject in his third chapter, though directed specifically to 
English criminal statistics, have a permanent value for all students of 
criminology with whatever sets of statistics they may have to deal. It 
is in some ways a pity that it was necessary to place this careful statistical 
study in the forefront of the work, because it furnishes a somewhat 
forbidding prelude from the point of view of the general reader, who should 
be advised not to be deterred from proceeding to a perusal of Part II, 
where he will find the statistical material, in Dr. Mannheim's skilful hands, 
much less terrifying than he might have anticipated after reading the 
first chapter. 

Part Il of the book is taken up with a detailed examination of the 
interrelation of crime with the following aspects of social life; unemploy- 
ment and strikes, alcoholism, methods of business administration, gambling, 
juvenile delinquency, and female delinquency and prostitution. There is 
also a chapter on recidivism. In treating of these subjects Dr. Mannheim 
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is chiefly concerned with the causative factors in criminality. He does not 
limit himself at all rigidly to the period between the wars, and indeed in 
at least one section, that dealing with street trading and juvenile crime, the 
main substance of his argument relates to the period before 1914. 

No chapter in the whole book is more instructive than that on unem- 
ployment as a cause of crime, and none illustrates more appositely the 
extreme difficulties under which the scientific criminologist works in this 
country. The statistics are, in so far as they exist at all, extraordinarily 
difficult to handle, and while in some cities such as Liverpool they seem 
to establish a close causal connexion, in others süch as Birmingham crime 
appears on the face of it to increase with improved employment. The 
handling of this intractable material is very able, and should prove 
instructive to later students who will, it is to be hoped, have more 
satisfactory statistics at their command. 

It is refreshing to read a chapter on Alcoholism which is not influenced 
by teetotal bias, or propaganda for “the trade." One of the most 
instructive points brought out by Dr. Mannheim is the complete failure 
of magistrates to make use of the probation system in connexion with 
drink addicts. 

The chapter on Methods of Business as providers of facilities and 
temptations to crime is a little vague, and curiously enough omits a 
discussion of sharepushing, '"bucket-shop'' keeping, and similar aspects 
of commercial gambling which have bulked rather prominently in the 
public eye of recent years. The material for a scientific study of these 
aspects of crime is extraordinarily hard to come by, and a really satisfactory 
treatment would probably have to be based on an elaborate investigation 
of case histories. Much the same considerations apply to gambling, a 
subject where estimates are notoriously based upon moral reactions to 
the vice in question. How useful a careful research may be is indicated 
by a survey of a few newspapers which the author himself made over a 
period of twelve months, the results of which he sets out in this chapter. 

Juvenile delinquency is treated of in two chapters, the first concerned 
chiefly with employment as an inducing cause of crime, the other with 
an investigation into the case histories of more than one thousand Borstal 
boys and girls. These ninety pages are, I think, the most valuable in the 
book. They open up a tantalising vision of further possible work. They also 
show how very trite and valueless are the usual generalisations put forward 
both for and against the Borstal system by sentimentalists and so-called 
realists (like the magistrate whom Dr. Mannheim dryly quotes at p. 282). 

The short chapter on recidivism is really a summary of a comprehensive 
statistical investigation which Dr. Mannheim made in connexion with a 
study of a substantial number of case histories, but which lack of space 
prevented his incorporating in this work. It obviously does not do justice 
to his researches, and one can only express the hope that he will be enabled 
before long to publish a separate study of this very important matter. 


R. S. T. CHORLEY. 


WHATS WRONG WITH INTERNATIONAL LAW? 


The question at the head of this article forms the title of a pamphlet 
by Dr. W. Friedmann, recently published by Watts & Co. (48 pp., price 6d.). 
No question could be more pertinent at the present time, when war 
is raging on a scale and with a violence and cruelty without precedent 
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and in defiance of all law, and when, as Dr. Friedmann shows, innumerable 
rules which are set down in textbooks as rules of international law have 
been and are constantly flouted or ignored by national states. 
: Dr. Friedmann answers the question with his usual clearness and 
courage and power of direct thought and terse statement. He shows that 
international law, as existing hitherto, with no authority to make or 
enforce it and a very inadequate field covered by its rules, has, under 
present-day conditions, become wholly ineffective as an instrument of 
international order. He describes in a vivid and interesting way the great 
changes that have taken place in the nature and activities of national 
communities and their social and political structures, and the effect of these 
changes on international relations and the operation of international law, 
and shows how primitive and imperfect, as compared with municipal or 
State law, is the body of rules that now poses as international law, and 
how little capable it is of guiding the national states of to-day in the 
paths of peace and justice. “The States,’’- he says, "follow what rules 
there are by custom, and when they choose to depart from them the 
ultimate settlement is by war. We may call this law if we like—primitive 
law, perhaps—as long as we are clear that this is a law of a very imperfect 
type, a law with which we should feel extremely unsafe in our daily life, 
a law without a legislator to determine what is law and what has ceased 
to be law, without law courts to interpret it authoritatively, without a 
police to enforce it.” 

He describes how the League of Nations Covenant seemed at first to 
mark a definite advance towards the development of a proper international 
authority, but failed because half-way counsels prevailed. “National 
sovereignty,” he says, “was saved by the requisite of unanimity in practi- 
cally all decisions of importance, and Article 16, which decreed sanctions 
in case of aggression, refrained from establishing any machinery by which 
a clear decision, emanating from the League as a superior authority, would 
compel members to apply sanctions." 

By an examination of the existing position in regard to “laws of 
warfare” and “laws of neutrality” he shows how extensive a breakdown 
of rules hitherto recognised in these matters has occurred as a result of 
the war policy and methods of warfare of the Fascist group of States, and 
the profound changes which have occurred in the social structure and 
technique of all States. 

The pamphlet is a convincing piece of destructive criticism of inter- 
national law as it now stands, but Dr. Friedmann shows at the end that 
he has a constructive purpose in view, and is seeking to cut away the 
dead wood in order to make room for the growth of an international law 
which will rest on a more solid, stable and effective basis. He accepts 
the position that it is the lawyer's paramount task to co-operate with 
politicians, economists, sociologists and scientists in preparing tbe ground 
for the “shape of things to come." He touches only very lightly on the 
question of the positive lines of future international legal development, 
but the disclosure of defects in the present system is itself an indication 
of the characteristics which a new system should present. 

One puts the pamphlet down with the feeling that it provides a clear 
and interesting presentation of a subject which is of vital importance to 
us all at this juncture of the world's history, and with a sense of satisfaction 
that the price affords np obstacle to its being widely read not only by. 
lawyers but by the © general public. 
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Now is the time for constructive thought on the vital question of the 
reconstruction of international relations which must be undertaken after 
the present war with a view to the prevention of any repetition of the 
tragedies mankind endured from 1914 to 1918 and is again enduring to-day. 

During the last twenty-seven years the present writer has consistently 
maintained that the right line of approach to the prevention of war lies 
through the establishment of an effective system of international law. 
Only thus can reliable security be obtained for the maintenance qf peace 
and the supremacy of justice in the relations between nation and nation. 

The efficacy of a system of law among nations, as among individuals, 
depends on the making of provision for the three factors—legislative, 
judicial, and executive—which are essential to all human government. 
There must be an authority with power to make the laws and adapt them 
from time to time to changing needs, an authority to interpret them with 
precision and apply them to the circumstances of particular cases, and an 
authority to enforce their observance and execution. Of the three factors 
the legislative is the most important, for the laws made by the legislative 
authority must define and control the powers and procedure of the 
other authorities. 

To the achievement of the great task of the organisation of such a 
system of international justice and law Dr. Friedmann, by his exposition 
of the futility of the existing international law, brings a new stimulus. 

Such a system, if it is to be effective, must be universal. 

The need for universality in the operation of the law and in the 
jurisdiction of the legislative, judicial and executive authorities seems 
clearly to follow from the fact that the interests of all nations have become, 
under modern conditions, interdependent. 

That the authority exercising the power of making the law should be 
universal, in the sense that all nations should be entitled to a share in the 
exercise of the power, seems necessary in order to secure that the law- 
making shall be conducted justly and with due regard to the needs and 
interests of all the nations that are to be under the jurisdiction of 
the law. ! 

That the authority responsible for enforcement of the law should be 
universal, in the sense of its being entitled under the law to claim the 
support and co-operation of all nations in the task of enforcement, seems 
necessary in order to place behind the law the overwhelming power which 
alone can ensure its observance. 

The international law of to-day, however serious its weaknesses and. 
defects, has the advantage that its exponents, while generally at variance 
as to the nature and effect of its rules, are generally at one in regarding . 
such rules, when ascertained, as being of universal application, and this 
tradition of universality affords one of the grounds for thinking that the 
approach to the problem of the prevention of war can best be made 
through the gateway of a new developrnent of international law. 

But Dr. Friedmann appears to doubt the possibility of maintaining 
the concept of the universality of internationallaw. At page 20 he speaks 
of a “ vertical” split which '' has created an abyss between different groups 
of States and destroyed the social and legal community between them,” 
and at page 45 he says, “The realisation of the increasingly active function 
of the State, through its control of a growing number of activities in all -7 
countries, is bound to lead to the transformation of a loose, but universal, 
international society to certain more closely-knit blocks of States. Within 
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these groups political, as well as economic, social, cultural, and conse- 
quently legal relations will be very close, and tend to produce eventual 
merger. On the other hand, relations between one group and another will 
be much more restricted than in past days." In these and some other 
passages Dr. Friedmann seems to attach undue weight to the modern 
changes in political, social, and economic structure and technique of 
national States, and to the differences in ethical sentiment and outlook 
of particular States or groups of States, as obstacles to the possibility of 
effectiveness in an international law claiming universal authority. 

It is true enough that all law requires in some degree a common interest 
and common standard of civilisation and moral values as a foundation, but 

‘in judging the possibility of establishing a system of international law 
that will be both effective and universal it must not be overlooked that 
international law, in regulating the conduct of nations in their corporate 
capacity in the interests of general peace and justice, does not need to 
touch the life and trench upon the freedom of those subject to it at so 
many points as does national. law in dealing with the activities of indi- 
viduals; nor must it be overlooked that the desire for international peace 
and justice is almost certainly shared by the vast majority of the men 
and women of whom the nations are composed. When it is considered how 
strong and predominant is the common interest of all nations in avoiding 
the evil consequences that modern war brings upon them, whether they 
are belligerents or non-belligerents; how greatly the consciousness of that 
common interest is likely to be accentuated in the minds of all nations 
after the terrible experiences of the present war: how closely interlocked 
are the economic interests of all nations and their prospects of future 
economic improvement; and how much the development of a common 
standard of moral values is likely to be assisted by the actual existence 
and functioning of an international organisation resting on the supremacy 
of international law, the conclusion may well be reached that these 
considerations afford sufficient foundation for the establishment of an 
effective system of international law on a universal basis after the 
present war. 

That the task of establishing such a system is one of uncommon diffi- 
culty is obvious, but it would be unfortunate, to say the least, if the present 
generation were to be deterred from undertaking it, or led to face it with 
undue fear or hesitation, through an exaggerated sense of the obstacles 
lying in the way of its achievement. 

That there will be some States which in future will show themselves 
aggressive and rebellious against the law is only to be expected, but the 
larger you make the organised community of nations in which they are 
comprised the smaller will be the degree of their influence, and the easier 
the task of their control by the peace-loving majority banded together in 
the organisation. 

A division of the world into closely-knit groups or blocks of States, with 
restricted relations between them, presents obvious risks of group friction 
and group wars and loss of the benefits which must flow from universal 
co-operation for the common good under protection of a universal law. 

The system, besides being universal, must be, in principle, democratic. 
All, or at any rate the vast majority, of the people of all countries stand 
to suffer, in one way or another, the evil consequences of war and inter- 
national friction, and it is for their benefit that the new development of 
international Jaw will be undertaken, and in their interest that the law 
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will be made, applied and enforced. It is right and proper, therefore, that 
they should be concerned in the carrying on of the international organisa- 
tion of which they are the beneficiaries. It has been estimated that the 
world has a total population of something like two thousand million 
persons, and it would not be practicable that so vast a constituency, 
spread over the face of the globe, should directly elect the law-making 
authority. But they are accustomed to the superintendence of their 
common interests by their national governments, and it is not impracticable 
that an international law-making authority should be constituted of 
representatives of the governments of all the national States, and that the 
mass of the people in all national States should thus indirectly, through 
their own governments, exercise a supporting and guiding influence and 
control over the authority. The spirit and principle of democracy therefore 
can operate, as a matter of practical politics, in the government of the 
world community of nations for international purposes, not in the sense 
of government of all the people, by all the people, for all the people, but 
in the sense of government of all the nations, by all the nations, for all 
the nations. 

The Joint Declaration which was issued on 14th August, 1941, by 
President Roosevelt and Mr. Winston Churchill, representing His Majesty's 
Government in the United Kingdom, expressed certain common principles 
in the national policies of their respective countries on which they based 
their hopes for a better future for the world. The principles thus declared 
seem clearly directed towards the organisation of international action on 
a universal basis. It is declared that the two countries desire to further, 
with due respect to their existing obligations, “the enjoyment by all 
States, great or small, victor or vanquished, of access on equal terms, to . 
the trade and to the raw materials of the world which are needed for their 
economic prosperity,” and to bring about “the fullest collaboration between 
all nations in the economic field, with the object of securing for all improved 
labour standards, economic advancement and social security"; and 
further, that the two countries hope to see established, after the final 
destruction of Nazi tyranny, “a peace which will afford to all nations the 
means of dwelling in safety within their own boundaries, and which will 
afford an assurance that all the men in all the lands may live out their 
lives in freedom from fear and want,'' and it is declared that such a peace 
"should enable all men to traverse the high seas and oceans without 
hindrance.”’ " 

It seems clear that the better conditions of international relationship 
which the Joint Declaration thus envisages can only be brought about 
through the instrumentality of a system of international law having 
universal and effective operation and under which some world authority 
or authorities, acting by reasonable majorities, will have the power and 
the means to make, apply and enforce a body of international law having 
a character and content widely different from that of the existing law, 
whose deficiencies are so ably exposed in Dr. Friedmann's pamphlet. 


F. N. KEEN. 


THE WAY TO JUSTICE, a Primer of Legal Reform. By HEBER Hart, 
K.C., LL.D. 146 pp. London, George Allen & Unwin, Ltd. 6s, net. 


There is a self-confidence about the title of this book which might put 
off any but a very naive person, since philosophers and lawyers have been 
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seeking this “way” for three thousand years, and the goal is not likely 
to be reached for, at any rate, a substantial further period. Dr. Hart’s 

book is, however, well worth reading by all those who are interested in 
’ the reform of legal procedure in this country. It is not primarily intended 
for lawyers, but for the educated layman and may be recommended to 
members of Parliament who too seldom take any real interest or iniative 
about this important subject. It is indeed a puzzle to know why law 
reform is so much neglected. Its administration in this country pinches 
the feet of many citizens. From time to time the business community 
rouses itself to protest about delays, and this is usually followed by some 
minor reform, such as that of the “new procedure" instituted a few years 
ago. Most of the substantial reforms which have taken place in this country, 
however, have been initiated by the legal profession, which though con- 
servative as a whole has always contained a good proportion of radical 
members, and it is interesting that some at any rate of the most valuable 
reforms have been carried through. by lawyers who were Conservatives 
in politics, such as Lord Selborne. Dr. Hart has an interesting chapter on 
this curious apathy about law reform among the English. 

Dr. Hart places codification in the forefront of the necessary reforms, 
describing it as “the sine qua non of a satisfactory system of law and legal 
procedure." While I agree as to the need for codification, I think that Dr. 
Hart is much too optimistic about the results. The reduction of the common 
law to propositions which are intelligible to the man in the street is a super- 
human task, but in any case it is unlikely that the draughtsman will try 
this method. The English technique of codification is already fixed, and 
the codes already produced are not really useful to any who have not 
had some legal training. Moreover, the saving of time in cases decided 
under the existing codes is not so substantial as to enable one to accept 
Dr. Hart's prophecy as to the probable effects in this direction of 
codification. The number of authorities which are likely to be cited in 
a case resulting from a breach of conditions under, shall we say, s. 14 of the 
Sale of Goods Act, 1893, is certainly much larger than the average number 
cited in an ordinary common law case. As long as precedents remain 

authoritative this is bound to be so, and even if their binding effect were 
` to be destroyed their value would hardly diminish. The existence of a 
clear statement of the law in a code probably tends to cut down litigation. 
Reported, cases on Partnership have become quite scarce since the 
Partnership Act, 1890,-but this may be largely due to the enormous 
increase in limited companies. Certainly the very detailed provisions of 
fhe Companies Act which on the whole contain lucid propositions of law 
~- do not'seem to have prevented recourse to litigation. I once made some 
rather cursory researches into the matter and they convinced me that it 
is really not possible to speak with any reasonable certainty about it. 

Dr. Hart's chapter on Codification contains other statements which 
one would like to discuss if space permitted. I must, however, enter a 
caveat against his assertion that improvements in the law come from the 
legislature rather than from the judiciary. This is just not true. The 
common law has been moulded by the judges in a remarkable, and on the 
whole a satisfactory, manner, and this is the part of the law which touches 
the average man most nearly. The legislature has seldom intervened, and 
when it has done so it has been usually under pressure from the legal 
profession, as in the legislation of the last few years. The actual instance 
which Dr. Hart gives in support of his view, viz. the reactionary decision 
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in Foakes v. Beer (L.R. 9 A.C. 605) really proves the case against him. 
Foahes v. Beer was decided according to precedent. Although it has 
occasioned a good deal of hardship, the legislature has made no move to 
rectify the position, even since the legal profession in the shape of Lord 
Wright's Committee urged it strongly to do so. 
In his chapter on Court of Civil Justice, Dr. Hart advocates the 
abolition of the jury and its replacement by a bench of three judges. 
Actually, of course, the jury has almost disappeared, and it is far from 
clear that this is altogether to the good. Certainly the law of libel has 
suffered as much from the vagaries of judges unable to think clearly as 
from the awards of juries unable to restrain their prejudices. Trial by 
judge alone is certainly an unsatisfactory method, and its existence in this 
country is due rather to historical evolution than to any widespread opinion 
in its favour, except among the judges themselves. Other sensible proposals 
are the cutting down of appeals, and the decentralisation of High Court 
system. Certainly on questions of fact there should not be more than one 
appeal, but it is doubtful policy not to allow further appeals on points 
of law. There are few countries where there is only one possible appeal, 
and in those which have a binding system of precedent additional facilities 
are almost essential. 
As to procedure Dr. Hart's most interesting suggestion is that of the 
preliminary hearing, which as he says was used with success in the Austrian 
and one division of the German mixed Arbitral Tribunal after the last 
war ;. the author was a member of these courts, and speaks from experience. 
The “new procedure” went some distance in this direction and the practice 
in the Commercial Court which is very satisfactory is also on the same 
lines. Given the right judges such a procedure could be worked very 
effectively, but without that condition being satisfied it is unlikely that 
the innovation would prove successful. The “new procedure” has proved 
disappointing to most people, and was abolished after a few, perhaps too 
short, years of trial. 
Dr. Hart thinks that without juries rules of evidence are unnecessary, 
and advocates their abolition. I think that he exaggerates the importance 
of these rules in present-day litigation. The necessity for rules of evidence 
was shown by what happened in Germany when, after their abolition, 
evidence became so prolix that the judges re-established them informally 
in their own self-defence. It must, of course, be admitted that the whole 
subject of evidence needs very thorough investigation—as, I think, upon 
other lines than those suggested in this book. 
Dr. Hart expresses the view that there is little adverse intrusion of the 
administration of the criminal law—I find this rather difficult to accept. 
He nevertheless among some sensible and generally acceptable proposals, 
“such as that courts of summary jurisdiction should always have trained 

chairmen, makes a number of revolutionary and very dubious suggestions. 
. He would like, for example, to carry his vendetta against the jury into 
'the domain of criminallaw; also to abolish the presumption of innocence. 
He thinks that the maxim, “it is better that ten guilty men should escape 
than one innocent man should be convicted,” is stuff and nonsense. Again, 
he favours the dangerous continental practice of encouraging the judge 
to work with the prosecution. The value of this chapter is that it compels 
one to reconsider a number of established principles—prejudices Dr. Hart 
would call them—of criminal justice. Having done so I for one am content 
to allow most of them to stand. 
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Dr. Hart thinks that the establishment of a Ministry of Justice is an 
essential preliminary to any thoroughgoing programme of legal reform, a 
view with which I entirely agree. His chapter on this subject though short 
is fruitful and in it he makes some new points. He then has a few withering 
pages on the present position of education for the Bar, and finishes the 
book with a chapter on the simplification of the law. Dr. Hart’s mind is 
essentially of a practical type and he does not move easily among the con- 
cepts of jurisprudence. Everybody will sympathise with his desire to simplify 
the law, and indeed will agree with him that substantial simplification 
is possible—the movement for codification is largely based upon this 
fact. One must confess, however, that the proposals here made are rather 
jejeune, and, seeing that they are addressed to laymen rather than lawyers, 
even dangerous. 

No book which is as thought provoking as this can fail to do good, 
and for that even more than for the many sensible proposals it contains, - 
it can be thoroughly recommended. 


R. S. T. CHORLEY. 


THE LIABILITIES (WAR-TIME ADJUSTMENT) ACT, 1941. By G. 
GRANVILLE SLACK, B.A., LL.M. London: Butterworth & Co., Ltd. 
104 pp. 7s. 6d. 


This book brings within the same covers the annotated versions of the 
Act and of the Rules made under it which have already appeared in the 
publisher's Emergency Legislation Service. The main advantage of 
treating a practical branch of the law by way of statute annotation lies 
normally in the opportunity allowed for compact discussion of the statutory 
provision in the context of its interpretative judicial and academic accre- 
tions. The shifting, Vallambrosan profusion of emergency law is not so 
amenable to these mellowing influences and demands exegesis of a new 
kind. 

A certain penny pamphlet on the Essential Works (General Provisions) 
Order has had sales which would turn most best-sellers green with envy. 
It is not merely that lawyers cannot hope to digest war-time law, as it 
appears, at their leisure, but that a whole new public with no formal legal 
training, hordes of officials, and, beyond these, citizens whose lives these 
laws penetrate in detail, is concerned with their effect. The first desidera- 
tum, therefore, is the utmost simplicity without loss of accuracy, and Mr. 
Slack goes far to achieve it. There is one misleading comment on p. 20, 
. where the note begins: “Where it is not possible to make a scheme of 
arrangement—then the assistance of the court may be sought in what 
are termed ‘liabilities adjustment proceedings.'" The innuendo, that the 
attempt at a scheme of arrangement is a condition precedent to adjustment 
proceedings, is false. There is nothing to prevent the application being 
made to the court in the first instance. The notes to each section are 
self-contained, which involves a good deal of repetition, and each sub- 
section is ruthlessly pursued. The note, for example, to s. rx (1) (which 
in itself could hardly be clearer) out of necessity simply repeats the sub- 
section. AH this is only to indicate that the method is highly uneconomical; 
but it should very successfully fulfil its object of providing guidance for 
the most faltering feet. 

The second desirable feature is the explanation of referential incorpora- 
tions. The current splenetic reflex to the mention of legislation by reference 
is a sad example of how subjective inconvenience may raise a passion 
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blinding reason. Making one rule do for two is sound jurisprudence, and 
it is illogical for the lawyer, the true source of whose embarrassment is his 
ignorance of the one, to imagine he would be better off had he two to 
remember. However, no one who reads Mr. Slack’s notes need remain 
tantalized. He gives admirably clear explanations of the numerous refer- 
ences to bankruptcy law and county court procedure and draws the 
attention to parallels with extraneous law even where there has been no 
specific incorporation. The whole is fortified with references to Halsbury 
which have been checked and found accurate. 

A third aim in this kind of annotation should be to indicate how the 
new statute locks into the surrounding legal jigsaw. The first ten pages 
of the book are taken up with a “Preliminary Note" which summarises 
the Act. It is too long to be a real summary, and as a commentary on a 
commentary is quite superfluous. The space would be better employed 
for a short ‘‘Compleat War-Debtor,” a miniature of the position of debtors 
under the Courts (Emergency Powers) Acts, the Defence (Evacuated Areas) 
Regulations, and this Act, with perhaps a word on the relation between 
these and bankruptcy. 

A few minor slips might be corrected in another edition. On p. 10, 
“s. 26 (3)" should be “s. 24 (3)"; on p. 16, “disobedience of” should be 
“disobedience to"; on p. 55 there are two spelling misprints; on p. 82 
“s. 163 (4) of the Companies Act” should be “s. 163 (3) of the Companies 
Act." 

Readers of a note dealing with the Act elsewhere in this issue may find 
the publisher's puff title "The Debtor's Charter" somewhat over- 
enthusiastic. 

M. FINER. 


WORKERS' PROTECTIVE LEGISLATION IN POLAND. Twenty Years 
Co-operation with the International Labour Organisation. With 
Preface by JAN SrANczvxk, Polish Minister of Labour. 8d. 


The comparative study of labour legislation is one of the contributions 
- which the legal profession can make to the fulfilment of the promises 

.inherent in the Atlantic Charter. The Polish Government deserve the 
gratitude of those interested in labour law for this small publication which 
gives a comprehensive survey of the labour legislation enacted in Poland 
. between 1919 and 1939 and, in a concluding chapter, the distressing and 

shameful story of its destruction by the Nazis. The pamphlet ends with 
the emphatic pronouncement “that the victory of these (the democratic) 
forces must be followed, not only by the restoration of national independ- 
ence, but also by complete social justice and by the establishment of a 
‘system of economic planning on a world scale.” 

O. K.-F. 
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EDITORIAL NOTE 


UBSCRIBERS to the MopERN Law Review must have 
S been coming to the conclusion that we had ceased publica- 

tion. This is by no means the case, but we feel that an 
explanation of the long delay since the last number appeared 
is necessary. 

Owing to the various difficulties connected with the war we 
had got some three months behind the due date of publication. 
We accordingly determined to bring the review up to time by 
publishing a double number. This, however, involved us in 
difficulty owing to the paper ration, and further time was con- 
sumed in negotiations with our printers and the Paper Control 
before we reached a position to publish this number. 

No sooner had this happened than part of the number was 
destroyed by enemy action, and publication was thereby seriously 
interfered with. We can only be thankful that the whole number 
was not destroyed. 

As far as we can at present judge, and in the absence of any 
further cut in the paper ration, we should be able to publish 
the next volume in three parts of eighty pages each. We hope 
that this will enable us to reduce the subscription to its old rate 
of 12s. 6d. but we are not yet in a position to estimate the cost 
exactly. Further particulars will appear in the next number. 

Meanwhile we take this opportunity to thank our subscribers 
for their continued support during an exceptionally difficult period. 

R. S. T. CHORLEY, 


for the Editorial Committee. 
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LIVERSIDGE v. ANDERSON 


OONER or later, the power of the Executive to intern 
S British subjects without trial, and without specified cause, 

was bound to be tested before the House of Lords; and 
perhaps also it was inevitable that the judgment, once given, 
should provoke controversy and anxiety. That the controversy 
should have been initiated by a letter to the public Press by the 
Law Lord who delivered the leading majority judgment, and 
that it should purport to refute certain observations contained 
in the sole dissenting judgment, is a piquant, and to some legal 
minds, a regrettable innovation. Justice is questioned least when 
it preserves an Olympian aloofness, at once from the Executive 
‘and from the public. Nevertheless, in so far as it focused public 
attention upon the judgment itself, the letter performed a useful 
service. 

The relation of the Judiciary to the Executive within a con- 
stitution such as ours, in which large areas are still governed 
rather by usages than by rules of law, is always a delicate one. 
In time of war it is not amatter for surprise that the Executive, 
in the interests of public safety, should seek to free wide classes 
of official acts from judicial control altogether. The question 
whether it actually has done so is at any particular time a question 
. of law. The question whether it ought to do so is a question of 
policy. Courts of law are concerned only with the former problem. 
Questions of policy are ultimately for Parliament to determine. 
If, however, it should be that Parliament imagines that it has 
settled a question of policy by adopting a certain form of words, 
and the Courts then give to those words a meaning different 
from that which Parliament intended, the situation becomes 
difficult. It is one of the objects of this article to seek to discover 
whether such a confusion of purposes has arisen in Liversidge 
v. Anderson. 

The question of the right of the Executive to arrest and 
imprison persons without trial has arisen in two forms at various 
stages of our constitutional history. It was first claimed as a 
prerogative right. In more recent times, it has been claimed 
under general powers delegated by Parliament to the Executive. 
As a prerogative right, it was regularly exercised by the Tudors, 
and was challenged in The Case of the Five Knights in 1627.1 
The Five Knights had refused to pay a forced loan, and were 
detained in the Fleet prison under a warrant of the Privy Council. 
They applied for writs of habeas corpus, to which the Warden of 


1 3 State Trials 1. 
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the Fleet made a return that the prisoners were in his custody 
by virtue of a warrant of the Privy Council, stating that the 
prisoners were committed “with no particular cause of commit- 
ment but by special command of His Majesty” (per speciale 
mandatum regis). The Court held that although if a cause had : 
been stated, it could examine whether it was sufficient, and free 
the prisoner if it was not, if no cause at all were stated, other than 
the King's specia] command, then the subject had no redress. 
Coke's great argurnent in this case had obviously impressed the 
judges, and as Mri P. E. Roberts pointed out in his letter to 
^ The Times of r2th November, 1941, the Court was reluctant to 
hold in favour of the\Crown, but the precedents were against the 


prisoners. 

For all that, the cn victory was an empty one, for those 
imprisoned for non-payment of the loan were released on 
and January, 1628, as a prelude to the summoning of Parliament 
by King Charles on the bon of that month. As soon as Parlia- 
ment met, Coke introduced a Bill to make it unlawful to detain 
any person in prison for imore than three months without trial, 
and this initiated a debat& on the liberty of the subject, in which 
issue between the Crown and the subject was fairly joined. The 
arguments advanced on both sides during that debate are worth 
perusing to-day, as they is remarkable relevance. The result 
was an emphatic jou eds of the right of the subject to be 
immune from detention, except after being charged with an 
offence according to law, and being found guilty of that offence. 
There is a similar reaffirmation in the Bill of Rights in 1689, and 
as Lord Shaw points out in his classic judgment in R. v. Halliday : 
Ex parte Zadig? an Act of r7or of the Scottish Parliament 
provided similar security for Scotsmen, who had no Magna Carta, 
no Petition or Bill of Rights, and no writ of habeas corpus. 

For all that the principle had been so emphatically reaffirmed 
in these enactments, there were times of emergency when it was 
necessary to detain persons without trial. At such times, prior 
to the war of 1914-18, the appropriate procedure was by a 
statute suspending the Habeas Corpus Acts for a short time. 
One example is furnished by the Act 34 Geo. 3, c. 54, passed in 
1794, ‘‘suspending” the Habeas Corpus Acts until rst February, 
1795. The virtue of this procedure was that when the limited 
period of its operation ended, the whole matter would have to 
be brought before Parliament anew. Even on the numerous 
occasions in the nineteenth century when the Habeas Corpus 
Acts were suspended in Ireland, there was always a Parliamentary 

2 (1917), A.C. 260. 
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debate and a vote. The effect of "suspension" was scs for 


as Dicey points out, it would not deprive any person other than 
one within the purview of the Act of his ordinary/rights. The 
only persons within the purview of the Act of 1794 (which was 
extended during the next seven years) were persons “that are 
or shall be in prison within the Kingdom of Great Britain at or 
upon the day on which this Act shall receive his/Majesty’s royal 
assent, or after, by warrant of his said Majesty;s most honorable 
Privy Council, signed by six of the said Privy Council, for high 
treason, suspicion of high treason, or tresohable practices, or 
by warrant, signed by any of his Majesty’s /secretaries of state, 
for such causes as aforesaid.” 

Dicey? compares the effect of these Acts with a total repeal 
of Habeas Corpus Acts, and he points ot that the suspensory 
Acts were at once narrower and wider. They are narrower 
because they affect the rights only of thdse imprisoned for causes 
specified in the Act. They are wider, Fe whilst the suspen- 
sory Acts are in operation, it is not possible for anyone to attack 
the detention of persons before any Court. If the Habeas Corpus 
Acts were repealed, every citizen would/lose the protection of the 
Habeas Corpus statutes, “but since it wuld leave alive the now un- 
questionable authority of the judges i issue and compel obedience 
to a writ of habeas corpus at commdn law, it would not, assum- 
ing the bench to do their duty, increase the power of the Govern- 
ment to imprison persons suspected of treasónable practices, nor 
materially diminish the freedom of any class of Englishmen.’ 

Prior to the War of 1914-18, the Habeas Corpus Suspension 
Acts represented the most which had been attempted by the 
Executive in England since the days of Charles I, no matter 
how great the emergency. The troubled history of nineteenth- 
century Ireland, however, furnishes, in the Coercion Acts, what 
may very well have been the models for the powers taken by the 
Executive for Great Britain during the War of 1914-18 and the 
present war. Thus, the Coercion Act of 1881 provides— 

"I. (x) Any person who is declared by warrant of the Lord 
Lieutenant to be reasonably suspected? of having at any time 
since the thirtieth day of September one thousand eight hundred 
and eighty been guilty as principal or accessory of high treason, 
treason felony, or treasonable practices, wherever committed, or 
of any crime punishable by law committed at any time since the 
‘thirtieth day of September one thousand eight hundred and 


? Ninth Ed., p. 230. 


* p. 229. 
5 c.f. the terms of Regulation 18B. 
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eighty in a prescribed district, being an act of violence or in- 
timidation, or the inciting to an act of violence or intimidation, 
and tending to interfere with or disturb the maintenance of law 
and order, may be arrested in any part of Ireland and legally 
detained during the continuance of this Act in such prison in 
Ireland as may from time to time be directed by the Lord 
Lieutenant, without bail or mainprize; and shall not be dis- 
charged or tried by any court without the direction of the Lord ` 
Lieutenant; and every such warrant shall for the purposes of 
this Act, be conclusive evidence of all matters therein contained, 
and of the jurisdiction to issue and execute such warrant, and 
of the legality of the arrest and detention of the person mentioned 
in such warrant." 

It will be observed that the concluding clauses of this sub- 
section establish the position which now exists under Regula- 
tion 18B since the decision of the House of Lords in Liversidge v. 
Anderson, but it is obvious that the Coercion Act is much more 
concerned with legal forms than the regulations either during the 
War of 1914-18 or during the present war, and Subsection (2) 
of the same section provides that every warrant shall state the 
character of the crime of which the arrested person is suspected, 
and also provides that a copy of the warrant shall be given to 
the person arrested on the occasion of his arrest. Further, all 
cases of persons arrested under this Act must be reconsidered at 
three months intervals. 

The steady growth in the power of the Executive in the half 
century prior to the outbreak of the first World War was no 
doubt responsible for the form which the curtailments of the 
liberty of the subject then took, for they were no longer achieved 
' by the method of Habeas Corpus Suspension Acts, which Black- . 
stone had regarded as the only proper way of proceeding in a 
national emergency, but by way of a general delegation of power 
to the Executive under the Defence of the Realm Acts, not for 
a limited period as the older Acts had done, but for the duration 
of the war. Thus, a blank cheque was given to the Government 
of the day, subject to Parliamentary scrutiny ; but such scrutiny, 
by a Parliament which, then as now, had been elected some 
years before the war, and which could not be dissolved whilst the 
war was in progress, could scarcely be regarded as effective 
control. In the recent debates in Parliament upon Regulation 18B, 
as in the debates upon Regulation 14B in the last war, the 
Government has fallen back upon two contradictory arguments: 
(x) These powers have been delegated in their wide form to the 
Executive by Parliament, so the Executive cannot be blamed if 
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it takes advantage of their amplitude; (2) the powers are not 
really arbitrary, because Parliament controls their exercise. Both 
arguments cannot be right, and they’ conceal the fact that for 
the period of the war, our traditional liberties, dating from 
Magna Carta, have been swept aside, and we have become a 
'' police state.” 

The first three Defence of the Realm Acts passed in the last 
war all reflected a triumphant Executive's desire to dispense 
completely with ordinary legal safeguards. The first two Acts, 
of 8th August and 28th August, 1914, provided that '' His Majesty 
in Council has power to issue regulations as to the powers and 
duties of the Admiralty and Army Council, and of members of 
H.M. Forces and other persons acting on his behalf, for securing 
the public safety and the defence of the realm; and may by such 
regulations authorise the trial by courts-martial and punish- 
ment of persons contravening any of the provisions of such 
regulations." . 

These two Acts therefore only declared that the Crown had 
power to issue regulations upon the existing powers and duties of 
the Admiralty and Army Council. It was not in this sense that 
the Acts were interpreted by the Executive which forthwith 
made regulations directing arrests without warrant, the entry 
upon land or buildings, and even for the destruction of private 
property. These were declared ultra vires by the Courts, where- 
upon a third Act, of 27th November, 1914, was passed, giving 
the Crown power to issue regulations "for securing the public 
safety and defence of the realm and as to the powers and duties 
for that purpose of the Admiralty, etc." Once again provision 
was made for trial by courts-martial, except that minor offences 
could be dealt with by courts of summary jurisdiction. In this 
way, the Executive had obtained a general power to make 
regulations for the public safety and defence of the realm, and 
the court-martial had been made the normal way of procedure 
in respect of all serious breaches of them. Public opinion had 
viewed these developments with serious anxiety, however, and 
eminent lawyers of such differing opinions as Lords Halsbury, 
Haldane, Bryce, Loreburn, and Parmoor had united in the 
House of Lords to condemn them. The result was that a further 
Act, of 16th March, 1915, was passed, restoring the right of a 
British subject, charged with an offence under the Regulations, 
to trial by jury. 

Under Regulation r4B, however, persons could be detained 
without being brought to trial at all. It ran: “Where on the 
recommendation of a competent naval or military authority or 
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of one of the advisory committees hereinbefore mentioned it 
appears to the Secretary of State that for securing the public 
safety or the defence of the realm it is expedient in view of the 
hostile origin or associations of any person that he shall be 
subjected to such obligations and restrictions as are hereinbefore 
mentioned, the Secretary of State may by order require that 
person’. . . to be interned.” 

Zadig, a naturalised British subject of German origin, was 
interned under the Regulation, and applied for a writ of habeas 
corpus. The only ground on which Zadig could succeed was that 
the regulation was ultra vires. The Lord Chancellor (Lord Finlay), 
Lords Dunedin, Atkinson and Wrenbury, thought that the 
Regulation was not ultra vires. Lord Shaw, the only dissentient, 
thought that it was. The real issue in the trial was whether the 
Defence of the Realm Acts had conferred an unlimited power 
upon the Executive, or whether there were limits. For the 
appellant it was argued that the Act contained a limitation, since 
it had provided machinery for the trial of persons committing 
offences against the Regulations. There were no express words 
concerning detention without trial in the Act, and a procedure 
so utterly at variance with the English constitution ought not 
to be read into the Act by implication. : 

The substance of Lord Finlay's judgment was that the Act 
authorised provisions of two kinds—for prevention and for 
punishment. Persons who infringe the Regulations are to be 
punished. Persons against whom preventive measures are taken 
are to be detained. “Any preventive measures, even if they 
involve some restraint (says Lord Finlay) or hardship upon 
individuals, do not partake in any way of the nature of punish- 
ment, but are taken by, way of precaution to prevent mischief 
to the State." This distinction may appear highly academic to 
a person who has been “detained” without trial, and as Lord 
Shaw pointed out in his famous judgment, it accords ill with 
Blackstone's observation that “the confinement of the person, in 
any wise, is an imprisonment. So that the keeping a man against 
his will in a private house, putting him in the stocks, arresting or 
forcibly detaining him in the street, is an imprisonment." This, 
incidentally, is the basis of the test of false imprisonment. 

Lord Atkinson’s judgment contains some curious mis- 
conceptions concerning the effect of the Defence of the Realm 
Act. After observing that several topics to which the appellant's 
counsel had addressed themselves were interesting historically, 
but had little relevancy, he cites a statute of 1360 relating to the 
powers of justices of the peace to take up persons of ill-fame, 
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and to compel them to find sufficient surety for their good 
behaviour. He then delivers himself of the following curious 
proposition— 
“Tf the Legislature chooses to enact that he can be deprived 
of his liberty and incarcerated or interned for certain things for 
‘ which he could not have been heretofore incarcerated or interned, 
that enactment and the orders madè under it, if inira vires, do 
. not infringe upon the Habeas Corpus Acts in any way whatever, 
. or take away any rights conferred by Magna Carta, for the simple 
reason that the Act and these orders become part of the law of 
the land. If it were otherwise, then every statute and every 
inira vires rule or by-law having the force of law, creating a new 
offence for which imprisonment could be inflicted, would amount 
pro tanto to a repeal of the Habeas Corpus Acts or Magna Carta." 

Upon this it is sufficient to observe: (r) That the main com- 
plaint in Zadig's case was that he was interned witbout any 
offence at all being disclosed; and (2) that obviously a statute 
or a by-law creating a new offence does not in any way infringe 
Magna Carta or the Habeas Corpus Acts, since persons accused 
' of such new offences are brought to trial before the Courts—a 
procedure which it is the purpose of Magna Carta, the Habeas 
Corpus Acts and many other constitutional enactments to upbold, 
and which Regulation 14B had flagrantly transgressed. 

Lord Shaw's very full judgment in this case deals adequately 
with tlie constitutional points involved, and some of his observa- 
tions have become frequently quoted expositions of constitutional 
doctrine. Fundamentally, he rejected the view that the Defence 
of the Realm Act could be so construed as to remove constitutional 
rights by implication, and the following extract from Maxwell on 
the Interpretation of Statutes, which he cites in his judgment, 
appears conclusive— 

“Repeal by implication is not favoured. A sufficient Act 
ought not to be held to be repealed by implication without some 
strong reason. It is a reasonable presumption that the Legislature 
did not intend to keep really contradictory enactments in the 


` _ statute-book, or, on the other hand, to effect so important a 


measure as the repeal of a law without expressing an intention to 
do so. Such an interpretation, therefore, is not to be. adopted, f 
unless it be inevitable. Any reasonable construction which offers 
an escape from it is more likely to be in consonance with the real 
. intention.” : 

_ Although Lord Shaw's view did not prevail, the general con- 
sensus of opinion on.constitutional law since R. v. Halliday has 
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been in favour of the assumption that his view more accurately 
represented the position than that of the majority, and as Mr. 
F. W. Hirst (one of the counsel for the appellant Zadig) pointed 
out in a letter to The Times of 12th November, after the writ of 
habeas corpus had been refused by the House of Lords, Zadig was 
liberated almost immediately. 

It has been sought to set out above the constitutional back- 
ground of Liversidge v. Anderson.” By the beginning of the present 
war, the power of the Executive had advanced still further, and 
there was no longer any question whether the appropriate method 
for the curtailment of the liberties of the subject was by a Habeas 
Corpus Suspension Act or by departmental regulation. The only 
question was how widely the Act authorising the regulations 
should be drawn. The answer is furnished by the terms of Section 1 
of the Emergency Powers (Defence) Act, 1939, which provides 
that the King may, by Order in Council, make such regulations 
"as appear to him to be necessary or expedient for securing the 
public safety, the defence of the Realm, the maintenance of public 
order and the efficient prosecution of any war in which his 
Majesty may be engaged, and for maintaining supplies and 
servicés essential to the life of the community," and to avoid 
the difficulties which were raised in R. v. Halliday. Subsection (2) 
provides that the Defence Regulations may include regulations 
"for the detention of persons whose detention appears to the 
Secretary of State to be expedient in the interests of the public 
safety or the defence of the Realm." 

Armed with this wide authority, the Executive advanced a 
step further, and prepared regulations, of which Regulation 18B 
was drafted in terms which would have given the Home Secretary 
authority to intern persons entirely at his discretion. The wide 
terms of the regulation aroused anxiety, both in Parliament and 
among the general public, with the result that this regulation was 

- withdrawn, and was submitted in amended form, so that it ran: 
“Tf the Secretary of State has reasonable cause to believe" that 
a person is of hostile associations, and it is necessary to exercise 
control over him, then the Home Secretary may make an order 
for his detention. In Liversidge v. Anderson, Mr. Liversidge 
issued a writ against the Home Secretary, claiming a declaration 
that his detention was unlawful, and claiming damages for false 
imprisonment. The defence admitted the detention under 
Regulation 18B, and Mr. Liversidge thereupon took out a sum- 
mons before the Master, asking for an order that the Home 
Secretary should give particulars (a) of the grounds on which the 

7 (1942), 110 L.]-K.B. 724. 
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first defendant (Sir John Anderson) had reason to believe Mr. 
Liversidge to be a person of hostile associations, and (b) of the 
grounds on which he had reasonable cause to believe that, by 
reason of such associations, it was necessary to exercise control 
over him. The Master refused to order the defendant to deliver 
these particulars, and Tucker, J., the Court of Appeal, and finally 
the House of Lords, upheld this refusal. The net result’ of the 
decision is that the safeguards which the House thought it had 
imposed when the original draft regulation was withdrawn have 
proved entirely illusory, and the discretion of the Home Secretary 
becomes free from any legal fetter. 

On the narrow point of construction, the operative part of 
Lord Maugham’s judgment (which represented the views of the 
majority) is contained in the following paragraph— 

"In the absence of a context the prima facie meaning of such 

_a phrase as ‘if A. B. has reasonable cause to believe’ a certain 
thing, it should be construed as meaning 'if there is in fact 
reasonable cause for believing' that thing and if A. B. believes it. 
But I am quite unable to take the view that the words could 
only have that meaning. It seems reasonably.clear that if the 
thing to be believed is something within the knowledge of A. B., 
or one for the exercise of his exclusive discretion, the words might 
well mean if A. B. acting on what he thought was reasonable 
cause (and of course acting in good faith) believed the thing in 
question." 

To this proposition, Lord Atkin in his dissenting judgment 

- replied— 

"It was surely incapable of dispute that the words ‘If A 
has X' constituted a condition the essence of which was the 
existence of X and the having of it by A. The words did not and 
could not mean 'If A thinks that he has.' 'Reasonable cause' 
for an action or a belief was just as much a positive fact capable 
of determination by a third party as was a broken ankle or a 
legal right. That meaning of the words had been accepted in 
innumerable legal decisions for many generations; 'reasonable 
cause' for a belief when the subject of legal dispute had been 
always treated as an objective fact to be proved by one or other 
party and to be determined by the appropriate tribunal.” 

Other grounds for the decision of Lord Maugham and the 
majority were obviously administrative rather than legal—for 
example, the consideration that the Minister would be acting on 
information of a highly confidential character, which could not 
be disclosed to the person detained or to the Court without the 
gravest risk of prejudicing the activities of the Home Office. One 
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might have thought that if the proceedings in Court were 
?n camera (as they usually are in treason trials in war time) that 
counsel and officers of the Court were at least as capable of 
protecting the State's vital interests as Civil Servants employed 
by the Home Office; but altogether apart from this, as Lord 
Atkin pointed out, there was no question of substituting the 
decision of the Judge for that of the Minister. “A Judge had 
the duty to say whether the conditions of the power of detention 
were fulfilled. If there were reasonable grounds, the Judge had 
no further duty of deciding whether he would have formed the 
same belief, any more than, if there was reasonable evidence to 
go to a jury, the Judge was concerned with whether he would 
have come to the same verdict. It was further argued that the 
grounds of belief might be confidential matters of public impor- 
tance, and that it was impossible to suppose that the Secretary 
of State was intended to disclose either his grounds or his in for- 
mation to the Court. The objection was answered by the very 
terms of the Regulation itself, in its provisions that the detained 
person had the right to make objections to the advisory com- 
mittee, and that the chairman must inform the objector of the 
grounds on which the order had been made against him." 

It was argued in a leading article in The Times of 4th Novem- 
ber, commenting on the decision of the House of Lords, that a 
real check on the Home Secretary's discretion existed in the 
advisory committee, but as Sir Irving Albery, M.P., pointed out 
in a letter the following morning, although the chairman of this 
committee is a distinguished lawyer, in over a hundred cases the 
decision of the Home Secretary has been contrary to the advice 
of the committee, and in reaching these decisions, the Home 
Secretary has stated in the House of Commons that he has not 
been influenced by additional information, available to himself 
but not to the committee. He has simply reached a contrary 
decision on a different judgment of thesame facts. This establishes 
beyond all possible doubt that the grounds of internment are 
purely administrative, and that the procedure is not even quasi- 
judicial. 

It is one of the happier features of this controversy that there 
is no suggestion that the Home Secretary has used his powers 
oppressively, in this, or in other cases. Indeed, the present Home 
Secretary's tenure of office has coincided with a liberal policy in 
a time of extreme difficulty and national danger—a policy upon 
which it will be possible to look back with satisfaction when the 
war is over. The issue, therefore, is essentially one of general 
principle, and public anxiety has been aroused, not by any specific 


i72 |^ | | MODERN LAW REVIEW July, 1942 


act, but by the abdication of the judiciary from all control of the 
Executive in matters vitally affecting the liberty of the subject. 
It may be recalled that when the odious Defence of the Realm 
Acts, and the regulations thereunder, were repealed after the last 
war, the Government found it expedient to pass the Emergency 
Powers Act, 1920, designed to give the Executive very wide 
powers to deal with civil disorder, but Section 2 (3) of that Act 
explicitly provides "that no such regulations (as the Executive 
may enact) shall alter any existing procedure in civil cases, or 
confer any right to punish by fine or imprisonment without trial." 
It would seem, therefore, that it is impossible to intern under 
any counterpart to Regulation 18B under the Emergency Powers 
Act, and in this way the Rule of Law received re-affirmation 
when ‘the last war was concluded. Those who have greeted Lord 
Atkin's judgment with warm approval are not unaware of the 
urgent necessity for vigorous Executive action in the interests of. 
national safety in a war such as is at present being waged, but 
they are also aware that "appetite grows with that it feeds upon,” 
and they would see in even the limited check which Lord Atkin's 
interpretation of Regulation 18B would impose upon the Execu- 
tive a reassertion of a principle for which a number of Englishmen 
in recent years have rather strangely lost their enthusiasm. 


G. W. KEETON. 


Postscript 


Liversidge v. Anderson was followed by the House of Lords 
in Greene v. Secretary of State for Home Affairs (1942), 111 L.J.K.B. 
24. In this extraordinary case, an error in the order made against 
Mr. Greene enabled the Court, in hearing his application for a 
writ of habeas corpus, to find the writ bad, and so enable Mr. 
Greene for the first time to obtain from the Home Office the name 
of the person on whose statement he was detained. When this 
person was interviewed, he completely denied the charges he was 

-alleged to have made; whereupon, and in spite of the decision 
of the House of Lords upon a fresh application for a writ of 
habeas corpus (after Mr. Greene had been detained afresh), Mr. 
Greene was released. As Mr. Liversidge has also been released, 
the victory for the executive in these two cases seems to be as 
empty as the victories of the executive in the Case of the Five 
Knights and in Zadig’s Case. 

In spite of these considerations, these judgments would appear 
to commend themselves to Sir William Holdsworth and to the 
Editor of the Law Quarterly. The former (58 L.Q.R. 1-3) takes 
the broad ground that in these cases there is no triable issue at all 
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—an attitude. which is comprehensible only on the hypothesis 
that under these Acts the judiciary abdicates completely in 
favour of the executive. If this is the position, then the distinction 
between our present constitution and that of any Continental 
“police state” is reduced to vanishing point. Professor Goodhart's 
argument is a subtle one. He declares that the propositions : 
“Tf A has a broken ankle," and “if A thinks he has a broken ankle,’ 
the distinction between which was the basis of Lord Atkin’s 
judgment, are really identical. All statements of fact, he suggests, 
are really only statements of someone’s opinion on those facts. 
“If A falls and says ‘I have a broken ankle,’ this means ‘I think 
I have:a broken ankle.’ Later, when the doctor examines A's 
leg, and then says ‘A has a broken ankle," this again means 
‘I think A has a broken ankle.’ In both cases the statement of 
fact is only a statement of opinion. We must confess that we are 
quite unable to follow this reasoning. An ankle is broken, not 
because A or B or anyone else thinks it is, but because certain 
objective facts exist from which a fracture is the only possible 
deduction—or does Professor Goodhart go further, and suggest 
that there are no such things as facts—only opinions? If Pro- 
fessor Goodhart's explanation is correct, what are we to make of 
the definition of fraud, which declares it to be a misrepresentation 
of fact, and then goes on to explain that a misrepresentation of 


opinion is not actionable? 
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INVESTOR PROTECTION BY 
ADMINISTRATIVE AGENCY: THE UNITED 
STATES SECURITIES AND EXCHANGE 

COMMISSION 


RIOR to 1933, the law of the United States, like the law 

of England, left the problem of investor protection almost 

entirely to private litigation, in which the courts applied 
doctrines of common law fraud and of the equitable duties of 
fiduciaries to such cases as were brought before them. There 
had been, it is true, a few experiments in the direction of regula- 
tion by administrative bodies. Administrative supervision of 
certain public utilities, such as electric power and light companies, 
which was originally confined to regulation of rates and services, 
had by 1933 been extended in most of the states so as to include 
some measure of control over security issues by such utilities. 
In 1920 the Federal Interstate Commerce Commission had been 
given similar powers with respect to security issues by interstate 
railroads. The practice of empowering a state commission to 
deny licences to sell securities if either the terms of the issue or 
the representations in the prospectus are found to be fraudulent, 
a practice which began in the Middle West about thirty years 
ago, gradually spread to most parts of the country.! 

These administrative controls were on the whole relatively 
unimportant. Control over railroad and public utility company 
securities concerned one segment only of the corporate field 
and was limited to operating-company, as distinct from holding- 
company, securities. The licensing Acts were so phrased and 
so administered that, generally speaking, they affected only 
palpably fraudulent promotional securities. In New York, our 
largest securities market, there was no administrative control 
whatever except in the case of public utility issues.? The need 
for supplying investors with adequate information about non- 
fraudulent issues was not met at all in any state, since we had 
in the United States nothing comparable to the prospectus 
requirements of the English Companies Act. 


1 These licensing statutes are commonly known as blue-sky laws because 
they are designed to prevent the sale of corporate securities which represent 
assets no more substantial than the blue sky. 

2 A New York statute requires that notice of proposed new issues be given 
to the attorney general of the state, who is authorised to institute injunction 
proceedings in cases of suspected fraud. New York General Business Law, art. 
23—A. E 
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THE SECURITIES ACT 


The tremendous losses suffered by investors during the 
years 1930-1932 led to an insistent demand for federal legislation, 
and one of the major initial objectives of the Roosevelt adminis- 
tration was the enactment of legislation for the protection of 
purchasers of securities. A statute designed to afford such 
protection, known as the Securities Act of 1933, was enacted in 
May of that year? The Act was modelled to some extent on the 
English Companies Act, and, like that Act, required that new 
issues of securities be accompanied by a statutory form of pros- 
pectus. But, unlike the Companies Act, the Securities Act relied 
largely for its effective enforcement on the powers granted to 
an administrative agency. In the original Act these powers 
were conferred on an already existing administrative body, the 
Federal Trade Commission, but when, a year later, the Securities 
and Exchange Commission was created for the purpose of adminis- 
tering another statute, the duties of the Federal Trade Commission 
relating to the enforcement of the Securities Act were transferred 
to the new commission. 

The general scheme of the Act is a simple one. The use of 
the mails and the instrumentalities of interstate commerce are 
denied to the distributors of a newly-created security’ unless and 
until the issuer of the security has filed with the Commission a 
registration statement which contains all of the information 
which is required to be included in the prospectus? If the Com- 
mission finds, after a hearing, that the information contained 
in the registration statement fails to comply with the statutory 
standard in that it is false, misleading or incomplete, it is its 


* Act of May 27, 1933, c. 38, Title I, as amended by Act of June 6, 1934, 
C. 404, 15 United States Code Ann. §§ 77a et seq. 

* The Act exempts certain securities, including securities issued by railroad 
companies, which are regulated by another commission, and certain transactions, 
including issues which do not involve any public offering, from the registration 
requirements. The Commission is authorised, subject to such terms and condi- 
tions.as it may prescribe, to exempt issues of not over $100,000 in amount. 
It has availed itself of this power to exempt such issues from registration, re- 
quiring instead the filing of a brief letter of notification. 

5 The prospectus need not include copies of certain documents which must 
be attached to the registration statement. It must, however, contain considerably 
more information than is required for prospectuses issued in conformity with the 
English Companies Act. 

* If the registration statement contains falsehoods or misleading omissions 
which the Commission fails to detect and securities are issued on the basis of 
such a statement, a purchaser who suffers loss as a result has a cause of action 
against various persons, including the issuer, its directors and its underwriters. 
Section 11, 15 U.S. Code Ann. § 77k. (The sections of the Securities Act and of 
the other acts referred to herein are commonly designated by American lawyers 
by the numbers given to them by the original act, rather than by the numbers 
and letters which are given to them in the United States Code. The footnotes 
to this article will refer to such sections by both numbers.) 
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duty to issue a stop order which will, unless and until it is reversed 
by the courts, have the effect of making the further distribution 
of the security unlawful. 

In order to enable it to perform its duties effectively, the 
Commission has established a registration division staffed by a 
large corps of security analysts, accountants, attorneys, and 
engineers. Most defects in registration statements are non- 
fraudulent in character, and it is desirable that a way be found 
for curing such defects without subjecting issuers to the unfavour- 
able publicity of stop-order proceedings. For this reason the 
Commission has adopted the plan of sending the issuer a deficiency 
letter in cases in which it believes that a filed statement is defec- 
tive, the purpose of the letter being to point out the alleged 
defects and insist that they be corrected. A conference with the 
issuer’s representatives usually follows, and no stop-order pro- 
ceeding is instituted unless the issuer refuses to accept the 
Commission’s changes or unless the Commission believes that 
the misrepresentations in the original statement were made with 
fraudulent motives.’ 

As a result of this practice, the Commission’s published 
opinions, which are written in those cases only in which stop 
orders are issued, give an imperfect picture of the extent to which 
registration statements and prospectuses are in fact being modified 
as a result of action by the Commission. It is nevertheless possible 
to derive from those opinions and from other available data, 
including the information which is contained in the Commission’s 
annual reports, a fairly adequate understanding of the impact 
of the Commission’s activities. 

The Commission has proceeded with caution in prescribing 
rigid rules of corporate accounting, but has from the beginning 
insisted that balance sheets and income statements included in 
registration statements shall be in conformity with standards 
approved by reputable accountants. More recently, it has adopted 
a series of rules, applicable to all financial statements which are 
required by the Securities Act and by the Securities Exchange 
Act, which, while permitting a good deal of flexibility, never- 
theless prescribe in considerable detail the proper accounting 


7 For descriptions of the organisation of the Commission's Registration Divi- 
sion and of its procedural methods, see MacChesney, “The Securities Act and 
the Promoter," 25 California L. Rev. 66 (1936); Johnson and Jackson, ''The 
Securities and Exchange Commission: Its Organisation and Functions under 
the Securities Act of 1933,'' 4 Law and Contemporary Problems 3 (1937). 

For an illuminating study of the Commission's procedural methods in adminis- 
tering the Securities Act, the Securities Exchange Act, and the Public Utility 
Holding Company Act, see Administrative Procedure in Government Agencies, 
Monograph of the Attorney General's Committee on Administrative Procedure, 
Part 13, Securities and Exchange Commission (1941). 
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treatment of various items to be included in such statements. 
The application -of the Commission's standards has resulted in 
many cases in radical reduction in the valuation of assets and 
corresponding reduction in the number of shares. allotted to 
promoters as the purchase price for such assets$ Outside the 
field of accounting, the Commission has insisted on frank dis- 
closure’ of unfavourable factors which are likely to affect the 
success of the enterprise. 

Although there has been some complaint of the expense 
‘incurred by preparing the rather elaborate data required by the 
Act and by the Commission’s rulings, it is only in the case of 
. the smaller issues that the expense, measured in terms of a 
percentage of the total amount of money obtained through 
flotation of the issue, is a serious one. It has been suggested 
that the present maximum limit of $100,000 for exempt issues 
might be raised, but cone is at present concerned with more 
-urgent matters. 

The Commission’s administration of the stop-order provision 
of the statute led in one instance to the only serious controversy 
which the-Commission has had with the courts. The Commission 
believed that it had authority under the Act to refuse to permit 
an issuer, the correctness of whose registration statement had 
been challenged, to withdraw the statement and thus terminate 
the stop-order proceedings. The Commission took the position 
that it was desirable, in cases in which the Commission believed 
‘that errors in a registration statement were deliberate, to complete 
the proceedings and publish its findings regardless of the fact 
that the registrant was willing to abandon its attempt to market 
the securities. In Jones v. Securities and Exchange Commission,® 
the Supreme Court, speaking through Mr. Justice Sutherland, 
not only held that the Commission’s action was beyond its 
statutory powers but excoriated that action as an odious practice 
reminiscent of the Star Chamber. Mr. Justice Cardozo, dissenting, 
pointed out that the Commission had no power to impose any 
penalty on Mr. Jones except publicity and, referring to the 


8 For a striking illustration of this effect of the Commission’s action, see 
In the Matter of Haddam Distillers Corporation, 1 S.E.C. Reports 37 (1934). 
As a result of stop-order proceedings, the valuation of the fixed assets on the 
balance sheet of a newly organised distilling company was reduced from 
$312,090.00 to $104,996.02, and the par value of the shares issued to the promoters 
was reduced from $250,000 to $101,500. 

9 Jones v. Securities and Exchange Commission, 298 U.S. 1, 56 Sup. Ct. 654, 
80 L.Ed. 1015 (1936). 

The Commission has, in general, been remarkably successful in the courts. 
During the fiscal year ended June 30, 1939, it instituted 69 suits to enjoin viola- 
tions of statutes and, with one exception, was successful in every injunctive 
action prosecuted and disposed of during that fiscal year. See Administrative 
Procedure in Government Agencies, footnote 7 supra, at p. 6. 
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. alleged Star Chamber analogy, remarked that “historians may 
find hyperbole in the sanguinary simile." 


THE SECURITIES EXCHANGE ACT 


The Securities Exchange Act,!° which became law one year 
and ten days after the enactment of the Securities Act, created 
the Securities and Exchange Commission," transferred the duty 
of administering the Securities Act to it, and also entrusted to 
- it the further duty of administering the new Act, which is con- 
cerned with the regulation of stock exchanges, stock brokers, 
and corporations [companies]? whose shares are traded in on 
such exchanges. That part of the Act which deals with stock 
exchanges and stock brokers is subdivided into regulation of the 
use of credit in stock market transactions, a matter which is 
entrusted to the Federal Reserve Board, and regulation of stock 
exchanges, of transactions thereon, and of brokers and dealers 
who operate either on such exchanges or in the so-called “ over- 
the-counter" market, matters which are entrusted to the Securities 
and Exchange Commission. 

All of the major stock or security exchanges are required to 
register with the Commission. Various manipulative practices 
which tend, if permitted, to make a stock exchange more like 
a fraudulently managed gambling casino than a free market 
are forbidden by the Act. In this connection the Commission’s 
function is in part one of detection and suppression. In order 
that it may discover such practices, it employs a staff of trained 
specialists who make systematic observations of movements in 
the price and volume of all securities. As a result of information 
derived in this manner and from other sources, it conducts 
investigations of situations which appear to involve markct 
manipulation. When wrongdoing has been uncovered, the Com- 
mission deals with it, according to the exigencies of the case, 
by demanding that the exchange adopt disciplinary measures if 
the offender is an exchange member, by itself instituting injunc- 
tion proceedings or revoking the offender’s registration as a 


10 Act of June 6, 1934, c. 404, Title I, as amended by Act of May 27, 1936, 
15 U.S. Code Ann. 88 78a et seq. : 

11 The first Chairman of the Commission was Mr. Joseph P. Kennedy, subse- 
quently Ambassador of the United States to the Court of St. James. He was 
succeeded in turn by Mr. James M. Landis, now Dean of the Harvard Law 
School, Mr. William O. Douglas, now Justice of the Supreme Court of the United 
States, Mr. Jerome N. Frank, now Judge of the United States Circuit Court of 
Appeals, and Mr. Edward C. Eicher. 

12 Here and elsewhere in this article, an attempt will be made by the use of 
brackets to indicate the nearest English equivalent to some American business 
or legal term. 
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broker or dealer,? and, in flagrant cases, by turning over its 
information to the Department of Justice with a view to criminal 
prosecution.^ The Commission is empowered to define manipu- 
lative and deceptive devices as well as to take measures to discover 
and prevent their use. Pursuant to this authorisation, it has 
adopted a number of important interpretative rules. 

In'addition to those practices which are forbidden by the 
Act, there are a number of other practices which are only to be 
permitted subject to such rules as the Commission may prescribe. 
The Commission has adopted the wise policy of declining to 
adopt restrictive rules until it has thoroughly investigated a 
problem and has given those whose activities would be affected 
‘ by a proposed rule ample opportunity to express their views. 

The Act authorises the Commission to request exchanges 
to modify their rules and practices and, in case the exchange 
fails to comply with such request, to enforce the request by an 
order which, like other orders of the Commission, is subject to 
judicial review.* The Commission has succeeded in inducing our 
principal exchange, the New York Stock Exchange, to effect 
not only a radical revision of its rules but to make far-reaching 
changes in its constitution and organisation.!? 

Regulation of exchanges and exchange transactions would be 
inadequate as a protection for investors unless investors were 
able to obtain the fullest practicable amount of information with 
respect to the business success and financial condition of cor- 
porations whose securities are dealt with on the exchanges. 
The Act accordingly makes it unlawful for. any member, broker, 
or dealer to effect any transaction in any security on a national 
securities exchange unless the security is registered. In order 
to obtain registration, the issuing corporation must file an appli- 
cation containing certain information. The content of the appli- 
cation is indicated in broad outlines by the statute, but the 
Commission is instructed to supplement the statutory provisions 
by regulations. The issuer is further required to file with the 
exchange and with the Commission such annual reports as the 
Commission may prescribe. In exercising the latter power, the 
Commission has adopted a regulation which requires that annual 


?* Brokers and dealers who operate in whole or in part in the over-the-counter 
market are required to register with the Commission. 

M See Fourth Annual Report of the Securities and Exchange Commission 

(1938), p. 82. 

13 Sections ro and 15, 15 U.S. Code Ann. 88 78j, 780. 

1° Section 19, 15 U.S. Code Ann. § 78s. 

1 See Fourth Annual Report of the Securities and Exchange Commission 
* (1938), p. 20. 

18 Section 12, 15 U.S. Code Ann. § 78l. 

1° Section 13, 15 U.S. Code Ann. § 78m. 
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reports contain information concerning the persons who control 
or direct the enterprise, its business activities, its assets and 
income, and the remuneration of its directors and principal 
officers. Congress unfortunately failed to authorise the Com- 
mission to require that all or any portion of such annual reports 
should be sent to the corporation's shareholders. 

The Act provides that any person filing an application, report, 
or document may object in writing to the public disclosure of 
the information which it contains, in which event the Commission 
shall not make the information available to the public unless it 
finds that its disclosure is in the public interest.? The Commission 
has passed upon a large number of such applications and has 
granted about half of them. 

Misstatements in reports filed pursuant to the Securities and 
Exchange Act were the basis of the astounding McKesson & 
Robbins case, in which an investigation conducted by the 
Commission after the company had gone into receivership dis- 
closed the fact that the company's crude drug department, 
which was supposed to have inventories and accounts receivable 
amounting to some $20,000,000, was a figment of its president's 
imagination. The Commission thereupon conducted a hearing 
to determine the character of the audit which had been made by 
Price, Waterhouse & Co., and the adequacy of the safeguards 
which are provided by generally accepted auditing practices. 
This hearing led to the publication by the Commission of a report 
recommending certain changes in auditing procedure and the 
election of accountants by shareholders. The Commission 
later amended its accounting rules so as to require that the 
accountant’s certificate indicate the accounting procedures which 
have been followed in making the audit. 

In addition to regulating security markets and prescribing 
the information which is to be supplied to such markets, the Act 
contains a number of regulatory provisions concerning the 
activities of corporations whose securities are listed on a national 
securities exchange. The most important of these, at least with 
respect to the powers conferred on the Commission, is a provision 
which makes it unlawful to solicit any proxy relating to a security 
registered on a national securities exchange except in accordance 


20 The Commission is given similar powers with respect to information filed 


pursuant to the Securities Act, Sections 6 and 7,15 U.S. Code Ann. §§ 77f, 77g, and * 


the Public Utility Holding Company Act, Section 22, 15 U.S. Code Ann. § 79v. 
21 See Sixth Annual Report of Securities and Exchange Commission (1940), 
P. 164. 
3? Unlike the English Companies Act, most American corporation laws make 
no provision for an official company auditor but leave the directors free to employ 
. Such accountants as they choose. 
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with rules prescribed by the Commission.? Similar powers with 
respect to the securities of corporations which are subject to 
those Acts are conferred on the Commission by the Public Utility 
Holding Company Act and by the Investment Company Act.” 
Pursuant to such authority, the Commission has adopted Proxy 
Rule X—14A—8. The rule is subdivided into provisions which 
are applicable, respectively, to proxies which relate to elections 
of directors or officers, to plans for their remuneration, to acquisi- 
tions of property, to restatements of assets, capital or surplus 
accounts, to corporate reports and certain other matters, to 
authorisation of the issue of securities, to modifications of rights 
of existing security holders, and to mergers or consolidations 
[amalgamations] The rule prescribes the kind of information 
which must be given security holders in each of these cases. This 
information, in the case of proxies of the last three types, must 
include adequate financial statements. In view of the wide use 
of the proxy system of voting by American corporations and of 
the previous practice of the managers of many such corporations, 
when soliciting proxies which confer wide powers on the proxy 
holder, to give out little or no information either as to the pro- 
posals for which or the candidates for whom the proxy is to be 
. voted, these proxy rules constitute an important reform in 
American corporate procedure. 


Tue Pusric Urry HoLDING COMPANY ACT 


The rapid expansion of the gas and electric utility industry 
during the period 1900-1930 led to the combination of many of 
the local operating companies through the medium of holding 
companies. In order to facilitate the control of vast properties 
by means of a limited amount of investment, bolding company 
was piled on holding company and many individual companies 
were given complicated security structures composed partly of 
bonds, partly of preferred shares, and partly of common shares, 
with voting control vested in the holders of the common shares. 
The largest of these holding companies, the Electric Bond & Share 
Co., Ltd., had, at the height of its power in 1930, nearly four 
billion dollars worth of assets and over a hundred subsidiaries, 
sub-subsidiaries and sub-subsubsidiaries, whose operating pro- 
perties were scattered all over the United States from the Atlantic 
to the Pacific.?’ 

73 Section 14, 15 U.S. Code Ann. § 78n. 

% Section 13, 15 U.S. Code Ann. § 79l. 

2% Section 20, 15 U.S. Code Ann. § 80a-20. 


8 Bonbright, The Public Utility Holding Company (1932), p. 105. 
27 Several of the subsidiaries operated in Latin American countries. 
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The development of the holding company contributed to the 
rapid expansion of the industry by facilitating the raising of 
capital and by supplying the operating companies with the 
services of able engineers. It led, however, to a variety of abuses. 
The operating subsidiaries of the holding companies were sub- 
jected to more or less stringent regulation with respect to rates, 
services, and financial practices by the utility commissions.of the 
several states; but these commissions had, in general, no control 
whatever over the holding companies. Many of the holding 
company systems were built up during the boom years 1921—1929 
and were heavily overcapitalised. The need to pay interest and 
dividends on excessive quantities of bonds and shares, together 
with the desire of the owners of the common shares of the top 
holding company to earn large profits on their shares, led many 
of the holding companies, especially when earnings turned down- 
ward after 1929, to indulge in various objectionable practices by 
: which the operating companies were “milked” for the benefit 
of the holding companies. 

Federal regulation of interstate public utility holding com- 
panies in the interest of both consumers and investors was from ` 
the beginning one of the major objectives of the Roosevelt 
` administration. The subject was, however, a complicated and 
highly controversial one, and the administration's reform program 
was not enacted into law until 1935, in which year it took shape 
as the Public Utility Holding Company Act. This statute provides 
for the registration of interstate public utility holding companies 
and subjects registered companies to two types of regulation. 
The first type, provided for by Section r1 of the Act,” is designed 
to transform complicated holding company systems with geo- 
graphically scattered properties into financially simplified systems 
with voting power equitably distributed among the investors. 
The other sections of the Act provide for the regulation of the 
financial practices of holding companies and their subsidiaries.?? 

Partly because the constitutionality of the entire statute 
remained in doubt until the decision of the United States Supreme 
Court in Electric Bond & Share Co. v. Securities and Exchange 
Commission in 1938, and partly because of the complexity of 
the problem, it is only within the last year that much progress 
has been made in carrying out the objectives of Section 11. 
That section contains two separate, though interrelated, provi- 
“sions. Geographical integration of physical properties is to take 

"28 15 U.S Code Ann. § 79h. 

2 The regulation of the rates charged and services rendered was left by the 


Act where it had been theretofore—in the hands of the state commissions. 
39 303 U.S. 419, 58 Sup. Ct. 678, 82 L. Ed. 936 (1938). 
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the place of what a former Chairman of the Commission, the 
present Mr. Justice Douglas, was accustomed to characterise as 
"scatteration."?! In addition, the corporate structure of the more 
highly complicated holding company systems is to be simplified 
and inequitable distribution of voting power climinated by 
requiring, in some cases, the climination of certain companies 
from the system so as to reduce the number of tiers in the cor- 
porate pyramid and, in other cases, the simplification of the 
capital structure of individual companies within the system. 

The desire to bring about the transformation of sprawling 
utility empires into more compact units was motivated by 
scepticism as to the economic advantages of size when unaccom- 
panied by physical integration of properties and by the belief 
that management which is far removed in its habitat from the 
communities which it serves tends to be inefficient and unre- 
sponsive to local needs. It was due also to acceptance of the 
broader generalisation, charactcristic of the New Deal, that the 
enormous economic power which gigantic size creates is socially 
‘ undesirable and is tolerable only where its economic advantages 
are indubitable.? In order to implement the policies which these 
beliefs connote, the Securities and Exchange Commission has 
been instructed by Congress to require— 

" by order, after notice and opportunity for hearing, that 
each registered holding company, and each subsidiary com- 
pany thereof, shall take such action as the Commission shall 
find necessary to limit the operations of the holding-company 
system of which such company is a part to a single integrated 
public-utility system, and to such other businesses as are 
reasonably incidental, or economically necessary or appropriate 
to the operations of such integrated public-utility system.’’3 


The Commission may nevertheless permit a registered hold- 
ing company to continue to control one or more additional 
systems if it finds that “all of such additional systems are 
located in one state, or in adjoining states, or in a contiguous 
foreign country and that the continued ownership of these 
additional systems by the holding company would be econ- 
omically advantageous.''34 

?! William O. Douglas, "Scatteration v. Integration of Public Utility Sys- 
tems,’’ 24 American Bar Association Journal 800 (1938). 

32 Most “new dealers” are far more prone to view with alarm the concentra- 
tion of power in private hands than to be troubled about the dangers which are 
created by the vesting of broad powers in government officials. 

33 A holding company may submit to the Commission a plan of action which 
it proposes to take for the purpose of complying with this and other provisions 
of Section r1 of the Act. 


** The Commission must also make certain additional findings before it can 
permit continued control of more than one integrated system. 


184 “MODERN LAW REVIEW July, 1942 





The Commission has adopted a narrow interpretation of the 
words last quoted—an interpretation more consonant with the 
objectives of the statute than with its literal meaning. It has 
tentatively held that any additional systems which a utility may 
be permitted to control must be situated in the same state as 
the principal system, or in an adjoining state. It has, in addi- 
tion, tentatively adopted the view that an integrated system 
must be one of limited size even where the properties are inter- 
connected and substantially contiguous. Thus it has told the 
great Commonwealth & Southern Corporation® that it probably 
will not be permitted to retain control of both Alabama Power 
Company and Georgia Power Company, although it is arguable 
that both companies combined constitute a single integrated 
system. Such a ruling does not, however, mean that the Com- 
mission is attempting to pulverise the utility industry into small 
units, for the assets of the Alabama Power Company are worth 
over $200,000,000?? and the assets of the Georgia Power Company 
nearly $300,000,000.35 

Obviously a decision that a holding company must divest itself 
of a certain subsidiary involves a further question of the method 
by which the securities of the subsidiary are to be disposed of. 
Here the Commission has proceeded with caution and with recogni- 
tion of the undesirability of compelling the holding company to sell 
the securities at sacrifice prices. In some cases in which market 
conditions have made sales of the subsidiaries' securities to the 
public a practicable programme, it has authorised such sales. In 
other cases, it has approved the distribution of the subsidiary's 
_ securities among the shareholders of the holding company. 

The Commission has recently announced that it is prepared 
to use its power to require simplification of capital structures as 
a means of facilitating distribution of a subsidiary's securities 
among the holding company's shareholders. Under the law of 
most of the states,” the holders of common shares may probably 
be required to accept shares of other companies as a dividend in 
liquidation or partialliquidation. On the other hand, the usual 
preferred shareholders' contract, which gives the holder a prefer- 
ential claim to a certain number of dollars annually and to a 


æ In the Matter of United Gas Improvement Co., Holding Company Act 
Release No. 2500 (January 22, 1941). 

35 In the Matter of the Commonwealth & Southern Corporation, Holding Com- 
pany Act Release No. 2626 (March r9, 1941). 

3? Moody's Manual of Investments, Public Utilities, 1941, p. 1589. 

38 Moody's Manual of Investments, Public Utilities, 1941, p. 1602. 

39 Few of the state statutes are explicit on the point, but there are cases 
upholding such distributions. See, for example, Venner v. Southern Pacific Co., 
279 Fed. 832 (C.C.A. 2d, 1922); Continental Securities Co. v. Northern Securities 


Co., 66 N.J. Eq. 274, 57 Atl. 876 (V.C. 1904). 
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certain number of dollars in liquidation, would seem to entitle 
such shareholders to payment in cash. Thus a holding company 
. which has only a single class of shares outstanding should find no 
difficulty in distributing the shares of a subsidiary among its own 
shareholders; but a holding company which has a large issue of 
preferred shares outstanding is in a less favourable position. 
The Commission has stated that one of the bases of its tentative 
decision that the Commonwealth & Southern Corporation should 
transform its existing preferred shares into common shares 
pursuant to another subdivision of Section 11 is the desirability 
of simplifying that corporation’s problem of disposing of the 
securities of a large number of subsidiaries which it will not be 
permitted to retain.‘ : 

The provision for simplification of capital structures is thus 
interrelated with the integration provision. But the former 
provision has other objectives as well, including the more equitable 
distribution of voting power and, in the Commission's view, the 
elimination of preferred share issues which have proved so 
excessive in quantity that large amounts of unpaid dividends 
have accrued on them. In a number of instances, the Commission 
has either approved a plan submitted to it by the corporation's 
management which substituted common shares for an existing 
issue of preferred*! or has ordered the corporation to devise and 
submit a plan of that kind.4 In such cases the Commission has 
the duty to determine whether the plan is “fair and equitable” 
as between the different classes of shareholders. A federal 
district court has held that a plan so approved by the Commission 
is, when confirmed by the court, binding on dissenting preferred 
shareholders even though a similar plan, adopted by a majority 
of the shareholders of each class, would not bind dissenters 
under the law of the state which created the corporation. 


* In the Matter of Commonwealth & Southern Corporation, Holding Company 
Act Release-No. 2831 (June 20, 1941). 

*t. In the Matter of Community Power & Light Co., 6 S.E.C. Reports 182 (1939) ; 
In the Matter of Federal Water Service Corporation, Holding Company Act Release 
No. 2635 (March 24, 1941). In each casé.the preferred shareholders were to 
receive approximately 95 per cent of the common shares of the recapitalised 
corporation. 

42 In the Matter of Northern New. England Company, Holding Company Act 
Release No. 2737 (May 3, 1941). 

* A majority of the Commission have taken the position that a finding that 
the present worth of the enterprise is less than the amount of the preferred 
shareholders’ liquidation preference does not make it inequitable for the holders 
of the common shares to be given securities under the plan, if there is a reasonable 
prospect that there would ultimately be earnings available for the payment of 
dividends on the common shares. Matter of Federal Water Service Corporation, 
supra, note 41. 

“ In ve Community Power & Light Company, 33 F. Supp. gor (S.D.N.Y., 
1940). 
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The remaining sections of the statute, as has been stated, are 
concerned with the regulation of the activities of holding com- 
panies and their subsidiaries rather than with compelling changes 
in their area of operations or corporate structure. Interstate 
holding companies are required to register with the Commission, 
and the Commission is given a large mcasure of control over such 
matters as alteration in the rights of security holders, issue of 
new securities, acquisition and disposition of securities or utility 
assets owned, declaration of dividends, and transactions between 
a holding company and its subsidiaries.® 

The Commission's powers with respect to alterations in the 
rights of security holders, granted to it by Section 7 of the Act, 
overlap to some extent its powers under Section rr. Under 
Section 7, no alteration is permitted if the Commission finds that 
the alteration will result in an inequitable distribution of voting 
power or that “it is otherwise detrimental to the public interest 
or the interest of investors or consumers." Under Section 11, 
it is the Commission's duty to order alterations and to approve 
voluntarily submitted plans for alterations if it believes them to - 
be necessary in order to bring about an equitable distribution of 
voting power or to simplify a complex capital structure. Many 
alterations in security holders' rights present a problem under 
Section 11 as well as under Section 7. But some changes, such as 
reductions in the capital’? represented by the common shares, 
have little or no relation to Section xr. In dealing with proposals 
for such reductions of capital, the Commission has adopted tlie 
policy of imposing restrictions, primarily in the interest of the 
preferred shareholders, on the use of the surplus created by such 
reduction for the payment of dividends.4? 

In exercising its powers with respect to the issue of securities, 
the Commission has concerned itself with the question whether 
the terms of the security holder's contract adequately protect 
the investor. For example, bond issues which it has approved 
have uniformly contained restrictions on the payment of dividends 

45 Sections 6, 7, 8, 9, 10, 12, 13, 15 U.S. Code Aun. $8 79f, g, h, i, j, l, m. 

4 In the case of subsidiaries which are not themselves holding companies, 
no change may be required except for the purpose of fairly and equitably distri- 
buting voting power. 

*' American state corporation laws, unlike the English Companies Act, 
usually permit a corporation to reduce its capital by vote of its shareholders, 
without any proceedings in court. 

48 See, for example, In the Matter of Columbia Gas & Electric Corporation, 
4 S.E.C. Reports 406 (1939). 

1? The Commission's discretion with respect to security issues is very broad, 
except in certain cases, including cases in which the company is a subsidiary and 


the issue has been approved by the commission of the state in which the subsidiary 
is organised and doing business. See Sections 6b and 7, 15 U.S. Code Ann. 


88 79f, 796. E 
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without adequate allowances for depreciation and maintenance 
and, except in a few early cases, preferred share issues have 
contained provisions for the acquisition of voting control by 
preferred shareholders if a certain number of preferred dividends 
are unpaid.5? 

The Commission has also insisted that no company which is 
subject to the Act shall be permitted to issue additional bonds, 
even though its current earnings may be greatly in excess of its 
interest charges, if it has what the Commission regards as an 
unduly high ratio of bonds and preferred shares to common 
shares?! At first the Commission drew a sharp distinction 
between new issues and refunding issues, and was inclined to 
approve almost any refunding issue if it regarded the new issue 
as an improvement on the old one. But early in 1941 the Com- 
mission announced that it had decided that no such distinction 
was warranted by the Act, and it has recently denied an appli- 

‘cation for an issue of refunding bonds on the ground that the 
corporation had not, in connection with the refunding process, 
done as much as it ought to have done to reduce an undesirably 
large indebtedness, 

One of the Commission’s duties in connection with new issues 
is to pass- upon the reasonableness of underwriting fees. After 
experiments with milder methods had produced unsatisfactory 

results, the Commission finally adopted a rule requiring competi- 

tive bidding for security issues except in certain special cases.9 

The full practical effects of this rule cannot be determined until 

the rule has been in operation for a longer period. 

In giving the Commission power over declarations of dividends, 
Congress instructed it to make such rules and orders as it should 
deem necessary to prevent the payment of dividends out of 
capital or unearned surplus. Since most state statutes permit 
the use of unearned surplus for dividend purposes, this provision 
of the Act has an important restrictive effect. The Commission 
has consistently refused to permit the payment of common share 
dividends in the absence of a showing that the corporation had 
sufficient earned surplus available for that purpose, but it has 
been less stringent with respect to dividends on preferred shares. 


50 See, for example, In the Matter of West Penn Power Co., 5 S.E.C. Reports 
376 (1939). 

91 In the Matter of Consumers Power Co., 6 S.E.C. Reports 444 (1939). 

9? In the Matter of Engineers Public Service Co., Holding Company Act 
Release No. 2535 (February 4, 1941). 

8 In the Matter of Virginia Public Service Co., Holding Company Act Release 
No. 2896 (July 23, 1941). 

5 Rule U-50. A small minority of state utility commissions had previously 
adopted the policy of requiring competitive bidding. 

55 Section 12, 15 U.S. Code Ann. § 79l. 
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The Commission’s most important function with respect to 
intercompany transactions is its duty to pass on service, sales or 
construction contracts between companies which are parts of 
the same system.9 Prior to the: adoption of the Act, many 
holding companies had made large profits by performing man- 
agerial or engineering services for their subsidiaries or by furnish- 
ing them with supplies, often at unreasonably high prices. "Under 
' the Act, such services cannot be performed by the holding com- 
pany itself but only by a subsidiary or by a mutual service 
company. Such subsidiary or mutual service company is subject 
to the supervision of the Commission both with respect to the 
provisions of any service, sales or construction contract which it 
may make and with respect to the manner in which it performs 
such contract and allocates costs between the various subsidiaries 
which it serves. The Commission has made vigorous use of its 
` powers with a view to making sure that the service is, as Congress 
specified, on a non-profit basis. 

As in the case of the Securities Act and the Securities Exchange 
Act, the Commission has used the powers conferred upon it by 
this statute to bring about a number of reforms in methods of 
corporate accounting and to exert pressure on utilities whose 
. assets are carried on their books at inflated figures to reappraise 
them. Whatever criticisms may be made of certain rulings, the 
general effect of its activities in the accounting field has been to 
make utility accounting more accurate and informative. 

When the Public Utility Holding Company Act was passed, 
there were dire predictions that Section 11—called by its oppo- 
. nents the ''death-sentence"— would not only prevent necessary 
expansion of the gas and electric industry but would destroy 
existing security values. Neither that section nor the Act as a 
whole has had any such consequences. It is now generally con- 
ceded that our pyramided holding company structures were 
undesirably complex and that their complexities increased the 
difficulty of detecting and preventing fraudulent practices. Un- 
scrambling eggs is a difficult process, but the Commission has 
been alive to the difficulties and has proceeded with due delibera- 
tion. There are still wide differences of opinion with respect to 
such matters as the reasonableness of the statutory standards of 
physical integration and the economic and legal soundness of the 
Commission's interpretation of those standards and of its rulings 
on some questions, such as competitive bidding. But there is no 
doubt that utility accounting has been improved and that secu- 
rity holders and consumers have been protected against many 

$9 Section 13, 15 U.S. Code Ann. 8 79m. 
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objectionable practices which formerly were widely prevalent. Few 
of these practices are peculiar to the types of corporations which 
are dealt with in this statute, and our experience with its adminis- 
tration has been such as to make the laissez faire system of 
corporation law which applies to most types of corporations seem 
' gravely defective in comparison. 


THE COMMISSION AND CORPORATE REORGANISATION 


Prior to 1934, the reorganisation [reconstruction] of insolvent 
corporations in the United States generally took place through 
the medium of receivership proceedings in the federal courts. 
In that year Congress adopted an amendment to the Bankruptcy 
Act which instituted a somewhat different procedure. At about 
the same time, the Commission was instructed by a provision 
of the Securities Exchange Act to make a study of reorganization 
practices and report the results of its investigation to Congress. 

In 1938, Congress adopted a comprehensive revision of the 
entire Bankruptcy Act. Chapter X of the revised Act, which 
relates to corporate reorganisation, was largely based upon 
recommendations which were made by the Commission as a 
result of its investigation" The 1934 Act required that all 
reorganisation plans be approved by the affirmative vote of. 
two-thirds of the holders of each class of debts and (if the value 
of the assets exceeded the debts) of a majority of the holders of 
each class of shares, and further required that such plans be 
supported by a judicial finding of fairness and feasibility before 
they could become legally effective. The Commission judged 
these safeguards to be inadequate. It pointed out that it had 
often proved to be a relatively simple matter to mobilise sufficient 
votes of scattered and ill-informed security holders in favour of 
a reorganisation plan which was unfair to some class of investors. 
It marshalled statutes to prove that, in order to secure continuity 
in the operation of the business, federal judges had been, for the 
most part, inclined either to appoint no bankruptcy trustee at 
all, or to appoint an officer of the debtor corporation as trustee.® 


57 The Commission made an exhaustive investigation of the subject and 
published the results in an eight-volume Report on the Study and Investigation of 
the Work, Activities, Personnel and Functions of Protective and Reorganisation 
Committees (1937-1940). 

58 The.1934 Act permitted the court to refrain from appointing any trustee, 
leaving the debtor corporation in possession subject to the orders of the court. 
Information which the Commission obtained relating to 814 out of a total of 
955 bankruptcy reorganisation proceedings initiated during the year 1936 
revealed that, in 545 out of these 814 cases, the debtor corporation was permitted 
to remain in possession, and that in many of the other cases the trustee was an 
officer of the debtor. 
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Such a trustee is obviously ill-suited to the function of advising 
the judge with respect to the fairness of a proposed reorganisation 
plan. Consequently, the judge was, under the system then in 
vogue, ordinarily dependent for criticism of the plan on such 
assistance as he might receive from small groups of litigious 
shareholders who were seeking to upset the plan, in many in- 
stances merely with a view to creating a nuisance value for their 
holdings by obstructive tactics. Under such circumstances, it 
was to be expected that many judges should be inclined to treat 
majority consent as almost conclusive evidence of the fairness 
of a plan. i 

Chapter X modifies the old system by requiring in most cases 
the appointment of a trustee unconnected with the business and 
by specifically imposing on the trustee the duty of formulating 
a reorganisation plan after hearing suggestions made by interested 
parties In order to give additional assistance to the judge, the 
Commission is empowered to make advisory reports on the fairness 
of a proposed plan in every case in which the corporate debts 
exceeded $3,000,000 and in other cases in which such a report 
was requested by the judge.9? In its performance of this function, 
the Commission has from the outset taken the position that 
junior interests are not, under the “fair and equitable" test 
-established by the statute, entitled to any share of the securities 
to be issued in reorganisation unless the value of the assets, 
measured by reasonably predictable earning power, exceeds the 
face amount of such claims as are entitled to priority—a position 
which has recently been upheld by the Supreme Courts! The- 
Commission's advisory reports, which are based on very thorough 
investigations made by the staff of its reorganisation division 
and on public hearings, have proved of great value to security 
holders and to the judges who are charged with the duty of 
confirming or rejecting plans. But the judges have not lost their 
independence. There are a number of cases in which a judge, 
after receiving such a report, has rejected the Commission's 
valuation in favour of one which takes a somewhat more optimistic 
view of the prospects of the enterprise, and has thus permitted 
the members of a junior class to participate in a reorganisation 
from which the Commission was sceking to exclude them on the 
ground that they had no "equity" in the assets. 

The Chapter also authorises the Commission, with the consent 

? Bankruptcy Act, ch. X, 88 156, 167, 169, 11 U.S. Code Ann. 88 556, 567, 569. 

°° Bankruptcy Act, ch. X, 88 172, 173, 11 U.S Code Ann. 88 572, 573. 

*! Case v. Los Angeles Lumber Products Co., 308 U.S. 106, 60 Sup. Ct. 1, > 


84 L. Ed. 110 (1939); Consolidated Rock Products Co. v. Dubois, 312 U.S. 510, 
61 Sup. Ct. 675, 85 L. Ed. —- (1941). 
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of the judge, to become a:party to any reorganisation proceeding.®* 


' The Commission has made extensive use of this authorisation 


à 


.and has taken an active part in nearly all reorganisations of 


substantial size. The Commission has additional powers if the 


"company which is being reorganised is a registered public utility 


holding company or a subsidiary. In such cases, the Commission 
has a right to be heard on the proposed appointment of any 
person as trustee, and has control over the solicitation of assents 
to a proposed reorganisation: plan and a veto power over the 
confirmation of any plan.8 In these utility cases the plans which 
have been approved by the Commission have invariably been 
confirmed by the courts. 


Two RECENT STATUTES 


Two recent statutes, the Trust Indenture Act of 19399! and 


‘the Investment Company Act of 1940,9 confer on the Commission 


functions which are of considerable but not of major importance. 
The Commission devoted one volume of its reorganisation report 
to a study of the extent to which action or inaction by persons 


_ or institutions serving as trustees for bondholders has tended to 


increase the losses incurred by bondholders of insolvent com- 


panies.* It recommended to Congress that elaborate eligibility 


~ rules for trustees should be established, that trustees who were 


themselves creditors of the obligor corporation should, subject 
to certain exceptions, be required to share with the bondholders 


. all collections which they should make within four months of 


default on the bonds, that registration statements filed pursuant 
to the Securities Act should contain more information about the 
provisions of the trust indenture than that Act had required, and 
also that the Commission should be given a rather wide discretion 
to insist on the insertion in trust indentures of such clauses 
defining the trustee's powers and duties as it might think necessary ' 
for the protection of bondholders. Congress adopted all of these 
recommendations except the last. The suggestion that the Com- 
mission be empowered to dictate the terms of the trustee's con- 
tract aroused considerable opposition, and the Act as finally 
adopted specifies certain clauses which may be, and some that 
must be, inserted in the trust indenture, thus leaving very little 


discretion to the Commission. 


62 Bankruptcy Act, ch. X, 8 208, 11 U.S. Code Ann. § 608. 

53 Public Utility Holding Company Act, § 11, 15 U.S. Code Ann. § 79h. 
© 6 15 U.S. Code Ann. 88 77aaà et seq. X 

*5 15 U.S. Code Ann. $8 80a-l et seq. 

55 Report, eic., Part VI, Trustees under Indentures, 
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The Commission's principal functions under the Act are the 
. determination of whether the trustee and the indenture meet the ` 
statutory standards, the granting of exemptions (as to which it 
has rather wide discretion), the determination of the extent to 
which the principal provisions of the indenture must be sum- 
marised in the prospectus, and the determination of the form and 
content of certain reports to be made by the corporation. ' 

The Investment Company Act of 1940 is a more important 
statute than the Trust Indenture Act, but the Commission’s 
function under that Act also is rather narrowly limited. Invest- 
ment companies [investment trusts] were rather uncommon in the 
United States until the boom period 1921-1929, but they devel- 
oped very rapidly during the boom. Many of them were sponsored 
and controlled by investment bankers. In a distressingly large 
. number of cases, these banker-sponsors adopted the policy of 
using the investment companies as dumping grounds for securities 
. owned by the bankers which they had been unable to sell to 
outside investors. Partly because of mismanagement and fraud, 
and partly because so many of the companies acquired their 
investments at peak prices towards the end of the boom period, 
the losses of investors in many of these companies were catas- - 
trophic. 

The Public Utility Holding Company Act directed the Com- 
mission to make a study of investment companies and to report 
the results of its study to Congress. The Investment Company 
Act is a compromise between the legislation originally advocated 
by the Commission as a result of this investigation?" and the . 
views expressed by the representatives of the many investment 
companies whose reputations were unsullied by fraud. Although 
the Act is considerably less drastic than the original bill which 
. Was drafted by the Commission, it subjects investment companies 

to a substantial amount of regulation. Companies which are 
subject to the Act are required to register with the Commission. 
Registered companies are restricted with respect to such matters ` 
as the persons who may serve as directors and officers, the extent 
to which, without Commission approval, they can purchase 
securities from their officers, directors, principal shareholders, 
promoters or underwriters, the extent to which they can issue 
' bonds or preferred shares, the extent to which one investment 
. company may purchase the securities of another, and the manner . 
-in which.investment companies may repurchase their own 


*' The Commission's Report on Investment Trusts and Investment Companies 

is as voluminous and exhaustive as its reorganisation report. A bill based on 

` the Commission's recommendations was introduced by Senator Wagner early in 
1949 and enacted in a modified form in August of that year. 
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securities.9 The powers given to the Commission under the Act 
` are largely confined to passing on claims for exemption either 
from the Act as a whole or from some of its provisions, to deter- 
mining the content of reports which must be filed with the 
Commission and reports which must be sent to shareholders, to 
conducting investigations for the purpose of detecting violations 
of the Act, and to instituting court proceedings to enjoin such 
violations. : 

The discretionary powers which are conferred upon the Com- 
mission by these last two Acts are narrower than those which it 
. sought to obtain and narrower than those which had previously 
been conferred on it by the Holding Company Act. That this 
has been the case is not due to any diminished confidence in the 
Commission. Congress has never deprived the Commission of 
any power once granted to it, and has constantly increased its 
powers by giving it important responsibilities in the adminis- 
tration of some new statute. 

There has, however, been a decided change since 1935 in the 
attitude of Congress towards the general question of vesting 
broad discretionary powers in administrative agencies, particu- 
larly powers that involve interference with what admirers of 
the nineteenth-century type of capitalism customarily refer to 
as "free enterprise." The “new deal" measures of President 
Roosevelt's first administration, which included not only the 
Acts which we have been considering but such statutes as the 
National Industrial.Recovery Act? and the National Labour 
Relations Act," subjected American business to a wholly un- 
precedented amount of regimentation. A certain amount of 
revulsion of feeling was to be expected, but the effect of this 
change in the climate of opinion has been to make new grants of 
administrative power less extensive than earlier grants rather 
than to revoke or qualify any of the former.” American business 
is now faced with a degree of regimentation for an entirely 
different purpose—the co-ordination of American industry for 
the successful prosecution of the war against the Axis powers. 


E. Merrick Dopp. 


** The Act also provides for the registration of persons who give investment 
advice for compensation. 

*9 Act of June 16, 1933, c. 90; held unconstitutional in 4. L. A. Schechter 
Poultry Corporation v. United States, 295 U.S. 495, 55 Sup. Ct. 837, 79 L. Ed. 
1570 (1935). 

70 Act of July, 1935, c. 372, 29 U.S. Code Ann. 88 151 et seq. 

™ The Logan-Walter bill a crudely drafted and inadequately considered 
measure for modifying the existing procedures of many administrative agencies, 
including the Securities and Exchange Commission, was passed by both houses 
of Congress in December, 1940, but was vetoed by President Roosevelt. 
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THE DUTIES OF NON-OCCUPIERS IN 
RESPECT OF DANGEROUS PREMISES 


. y Y has long been established that the occupier of immovable 
l I property is under a certain duty of care with regard to it, 
and also that a non-occupier (e.g. a landlord) may be liable 
to persons outside the premises in an action of nuisance. The 
question here to be considered is this: when and to what extent 
are non-occupiers under a duty towards persons upon the premises 
in respect of the fitness and safety of those premises? It will be 
found that in practice this question subdivides into two. First, 
what is the duty of a lessor or vendor of premises? And second, 
what is the duty of one who has contracted to build or repair or 
fit premises or fixtures? These questions will be taken in turn. 


(A) THE Duty or A LESSOR OR VENDOR OF PREMISES 


Before determining the extent of the duty of a lessor or 
vendor to third parties it is necessary to determine the extent of 
his duty to the lessee or purchaser. The rules on this subject are _ 
often stated in rather a sweeping and uncritical fashion, and it 
is proposed here to examine the cases somewhat carefully. 

For our purposes it is not necessary to go back farther than 
the decision in Smith v. Marrable (1843).! There, the plaintiff 
had agreed to lease to the defendant a furnished house. It turned 
out that the house was infested with: bugs, and the defendant 
quitted it. The plaintiff brought an action for the rent due after 
the tenant had gone out of possession, and failed. Lord Abinger, - 
C.B., in his judgment confined himself expressly to leases of 
furnished houses, holding that there was an implied condition 
that such houses should be habitable. Parke, B., also held that 
there was this implied condition, but did not confine his state- 
ment of the rule to furnished houses; he approved and followed 
earlier cases at nist prius? where a similar rule had been applied 
in leases of unfurnished houses. However, a short time after- 
wards, in the case of Sutton v. Temple? Parke, B., concurred with 
his brother judges in regarding his judgment in Smith v. Marrable 
'as supportable only if confined to furnished houses; and the 
earlier cases just mentioned were overruled. 

The facts of Sutton v. Temple were these. The plaintiff had 
demised the pasturage of land to the defendant. The land proved 

lyr M. & W. 5. 

2 Edwards v. Etherington (1825), Ry. & M. 208; Collins v. Barrow (1831), 


1 M. & Rob. 112. 
* (1843), 12 M. & W. 53. 
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to have been poisoned by the presence of refuse paint in manure 
that had been used on it, and cattle put upon it died. There was 
no evidence that the plaintiff knew of the defect at the time of 
making the lease. It was held that the defendant was not 
released from his covenant to pay rent. The decision appears at 
first sight to be a simple application of the rule in Paradine v. 
Jane^ But there is this difference between the two cases, that 
` Paradine v. Jane was a case of subsequent failure of consideration, 
while Sutton v. Temple was a case of initial failure. Suppose that 
the facts of Paradine v. Jane had been that the house was. 
destroyed before the contract for the lease was made; is it 
certain that the lessee would still have been bound by his lease? 
If the justification for Paradine v. Jane is that the tenant takes 
the risk of the destruction of the premises (or other failure of 
consideration) during the term,® this in itself excludes a case 
where the destruction has already taken place at the commence- 
ment of the term, and a fortiori it excludes a case where the 
destruction has already taken place at the making of the contract 
for the lease. Looked at in this way, Paradine v. Jane was not a 
. conclusive authority in Sutton v. Temple. 

The chief argument for the defence was the analogy of the 
tule relating to the letting of chattels. It was and is well settled 
that on a contract of letting and hiring there is an implied 
warranty and condition precedent (i.e. taken together, an implied 
“condition” in the unfortunate sense in which that word is used 
in the Sale of Goods Act) that the chattel shall be reasonably fit 
for the purpose for which (as the letter knows) the hirer intends 
to use it. As Lord Abinger expressed it, “if a carriage be let for 
hire, and it breaks down on the journey, the letter of it is liable, 
and not the party who hires it. So, if a party hire anything else 
of the nature of goods and chattels... .’6 It was because the 
case of Smith v. Marrable involved a letting of chattels as well as 
the lease of a house that the court in Sutton v. Temple was ready 
to uphold it. But it is not easy to see why the rule for chattels 
should not be applied to a lease purely of land. Parke, B., 
appears to have been moved chiefly by judicial caution or timidity. 
H “No doubt," he said, “it is a hard case on the defendant, but we 
must not allow considerations of that kind to persuade us to 
introduce into the law an alteration of which we cannot foresee 
the consequences, by which the mere demise of a farm would 

* (1647), Aleyn 26. This case does not appear to have been cited in Sutton v. 
(blow) but it was cited in Hart v. Windsor, which followed Sutton v. Temple 


5 See (1941) 4 MoDERN Law REVIEW at 257. 
* 12 M. & W. at 60. 
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- . carry with it an implied condition that the land was fit for the 


purpose for which the tenant took it.” 

The next case, Hart v. Windsor, was heard by the same 
court shortly after Sutton v. Temple. The facts were similar to 
those in Smith v. Marrable save that the house was unfurnished, 
and it was held, distinguishing Smith v. Marrable, that the tenant 
was not excused from paying rent. Again the Court was largely 
guided by the fear of unlimited “inconvenience” that might 
result from a contrary rule. Parke, B., expressly refrained from 
deciding whether the tenant would not have been exonerated : 
“on the ground of fraud in the plaintiff, if the plaintiff knew of 
the defect in the house himself, and that the defendant would 
not have taken the house, if he knew it." 

It is to be observed that in neither of these last two cases 
did the defendant counterclaim for damages for breach of an 
implied warranty that the premises should be reasonably fit. 
Although the Court was clearly against the existence of such an 
implied warranty, the point was not technically before the Court 
and its remarks on it were obiter. Nor was there any discussion 
of the liability of the lessor in an action of negligence for damage 
suffered by the lessee in consequence of the defective nature of 
‘the premises. 

The possibility of regarding a lessor who refrained from dis- 
closing a defect in the premises as guilty of fraud was partially 
closed by the decision in Keates v. Cadogan (1851).8 That was an 
action on the case in which the declaration alleged that the 
defendant had let a dwelling house to the plaintiff for the purpose 
of immediate occupation, knowing it to be ruinous and not 
communicating this fact to the plaintiff. It was held by the 
Court of Common Pleas that the action failed, no fraud having 
been made out. “The declaration does not allege that the 
defendant made any misrepresentation, or that he had reason 
to suppose that the plaintiff would not do what any man in his 
senses would do, viz. make proper investigation, and satisfy 
himself as to the condition of the house before he entered upon 
the occupation of it” (Jervis, C.J.). This ruling may be fair 
enough if the house is obviously unfit for habitation, for in that 
case it is reasonable for the lessor to suppose that the lessee has 
examined the house and seen the defect. Even if the lessor 
knows that the lessee has not seen the defect, still if the defect 
is reasonably discoverable upon inspection the lessor is entitled 
to preserve a discreet silence about it. This is simply an 


7 (1843), 12 M. & W. 68. Cp. Cruse v. Mount, [1933] Ch. 278. 
* ro C.B. 59r. 
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_ application of the general principle caveat emptor. But if the defect 
is not reasonably discoverable upon inspection and is known to 
the lessor it is submitted that he ought to be under a duty to 
disclose it. Such a duty could be enforced by allowing the lessee 
‘one or other of three actions: an action in deceit based on an 
implied representation that the lessor knows of no fact, not dis- 
coverable by the lessee on reasonable examination, that makes 
the premises unfit for the purpose; or an action in negligence 
based on a breach of a duty to take care to make the disclosure; 
or an action in contract based on an implied warranty to the 
same effect. It is submitted that there is nothing in the cases so 
far examined to prevent a court from allowing any of these three 
actions. In Keates v. Cadogan Jervis, C.J., said: “It is not 
pretended that there was any warranty, express or implied, that 
the house was fit for immediate occupation." But the question 
| of warranty was not before the Court, and in any case the implied 
. Warranty that has just been contended for is a narrower one than 
a warranty that the house is fit for immediate occupation. It is 
a warranty confined to facts known to the lessor that he cannot 
reasonably anticipate will be discovered on inspection by the 
lessee. : 

The case of Wilson v. Finch Hatton (1877)! presents difficul- 
ties for the orthodox theory that there is no implied warranty on 
the lease of a house. The facts and decision were similar to those 
in Smith v. Marrable, save that the defect in the house was not 
bugs but bad drains. What is not at all clear from the judgments 
is the principle on which the decision was rested. Three possible 
rationes decidendi may be advanced: first, that the house was a 
furnished one; second, that it was let for immediate habitation ; 
and third, that the defect was not reasonably discoverable by 
the tenant before going into possession. 

In support of the first interpretation, that the decision is 
limited to furnished houses, it may be pointed out that the 
judgments affirm and follow the rule in Smith v. Marrable, which 
in Sutton v. Temple was approved only as confined to furnished 
houses. In both Smith v. Marrable and Wilson v. Finch Hatton 
the house was a furnished one, and the judgments in Wilson v. . 
Finch Hatton frequently mention the fact. But there is a difficulty 
in the way of supposing that Wilson v. Finch Hatton is a simple 


* For numerous cases on implied representations (none of them directly in 
point) see Spencer Bower, Actionable Misrepresentation, 2nd ed., 65-72. Perhaps 
the nearest is Gill v. McDowell, [1903] 2 I.R. 463, where it was held that fraudu- 
lently to sell a hermaphrodite was to sell a "living lie." If in Sutton v. Temple 
(above) ‘the lessor had known that the pasture was poisoned, might it not have 
been said that he, too, “sold a lie”? 

10 2 Ex. D. 336. 
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application of the rule in Smith v. Marrable. The rule in Smith v. 
Marrable, as approved in Sutton v. Temple, depended on the fact 
' that there was a letting of chattels as well as a lease of land. 
It is well established that on a letting of chattels there is 
an implied warranty and condition precedent that they are’ 
reasonably fit for the purpose of the hirer known to the letter. 
The contract being an entire one, it follows that on non-fulfilment 
of this condition in respect of the chattels the whole bargain falls 
to the ground. In Smith v. Marrable the house was infested with 
bugs, which were obviously in the furniture as well as in the fabric 
of the house, and there was therefore a failure of condition in 
respect of the chattels, which defeated the whole contract. In 
Wilson v. Finch Hatton, however, the defect alleged was that the 
drains were defective: this had nothing to do with the furniture, 
yet the tenant was held entitled to avoid the lease. Pollock, B., 
agreed that in Smith v. Marrable both house and furniture were 
infested; yet he deduced from this the conclusion that a defect in 
either entitled the tenant to avoid the lease. The question is this: 
if on the facts the defect is confined to the building, on what intelli- 
gible principle is the tenant's right to avoid dependent on the ques- 
tion whether furniture was let at the same time as the building? 

A second possible interpretation of the decision is that it is 
not confined to furnished houses but applies to all short tenancies 
of houses let for immediate occupation. Kelly, C.B., emphasised 
both the point that on the facts the tenancy was a short one 
(three months) and the point that the tenant was intended to go 
into immediate occupation. "Where," he said, "real property, 
-such as a house and lands, is taken by a tenant in a state so 
dilapidated as to require a large expenditure of money to put it - 
- into repair, to hold that the contract contained an implied con- 
dition that the lessor should put such premises into repair, would 
be clearly contrary to the intention of the parties. When, how- 
ever, a person takes a furnished house for a brief period of time 
it is clear that he expects to find it reasonably fit for occupation 
from the very day on which he intends to enter, and the lessor 
is well aware that this is the view entertained by the tenant. If 
indeed this were not so, what limit could be imposed to the time 
during which the tenant might be kept out of possession, and 
how long would he have to wait while the value of his tenancy 
. was daily diminishing?" This reasoning is equally applicable to ` 
a short lease of an unfurnished house let for immediate occupa- 
tion. It also seems to be applicable even to a long lease, if the 
unfitness is such as will last for the whole of the lease. In Sutton 
v. Temple, for instance, the lease of the pasturage was for seven 
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months, and the condition of the land was such that it was 
evidently unfit for pasturage for the whole of the term. According 
to the reasoning in Wilson v. Finch Hatton the tenant ought to 
. „have been excused from the payment of rent; yet in Sutton v. 
Temple he was not excused. , 

It may be added that in later cases the decision in Wilson v. 
Finch Hatton has not been regarded as confined to short tenancies. 
Thus it has been applied to a lease of a furnished house for as 
long a period as two years. This seems to knock the bottom 
' out of this second interpretation of the decision. 

There is a third possible opinion as to the ratio decidendi of 
Wilson v. Finch Hatton. On the facts of the case (as indeed in 
Smith v. Marrable) the defect was not reasonably discoverable 
by the tenant before going into possession, and it may be con- 
tended that this was the vital point. When Kelly, C.B., said 
that on the lease of a dilapidated house, “to hold that the con- 
tract contained an implied condition that the lessor should put 
such premises into repair, would be clearly contrary to the 
intention of the parties," he was evidently thinking of patent 
dilapidation. If the defect is latent it is not “clearly contrary to 
the intention of the parties" to imply a term; and that is why 
the Court was able to imply the term in Wilson v. Finch Hatton. 
Suppose that in Wilson v. Finch Hatton the house had been 
obviously dilapidated, and, so far as the lessor knew, the lessee 
had inspected it; would the lessee still have been excused from 
his contract? It is submitted that he would not. Ought not the 
law to be, then, that a warranty and a condition as to reasonable 
fitness are implied both in leases of furnished houses and in 
leases of other premises unless in either case the lessor has reason 
to believe that the lessee is taking it with his eyes open? It may 
be that we are precluded by authority from stating that this is 
the law with regard to premises other than furnished houses 
where the lessor does not know of the defect; but it is submitted 
that there is no binding authority preventing a court from 
adopting the rule where the lessor does know of the defect. 

If the theory of implied warranty be disliked, it is possible, 
as has already been suggested, to reach somewhat the same 
result by means of actions of deceit and of negligence. It may 
be freely conceded that, generally speaking, there would be no 

justification for giving the lessee an action of negligence against 
his lessor simply because the premises are not reasonably fit for 
the lessee’s known purpose. Generally speaking, the lessor is 
entitled to assume that the lessee will examine the premises 
H Harrison v. Malet (1886), 3 T.L.R. 58. f 
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before taking a lease of them, and that he will take their then 
condition into account in determining the rent that he is prepared 
to pay. The lessor cannot be regarded as guilty of negligence 
merely because, before letting the premises, he does not examine 
them to see if they are fit for the known purpose of the lessee. ` 
Even if he knows of defects, if those defects are reasonably dis- 
coverable by the lessee on examination the lessor is entitled to 
assume that he will discover them. But these considerations do 
not apply if there are defects in the premises of which the lessor 
. actually knows, and if he also knows that they are not likely to 
be discovered by the lessee (we may call them, for short, latent 
defects). In such a case it is consistent with the general principles 
of the law of negligence to impose upon the lessor the duty to 
communicate the defects to the lessee. 
There would be some difference between the extent of the 
. remedy given by the suggested actions for breach of warranty, 
‘deceit, and negligence respectively. As for the first, if the Court 
-is ready to imply a warranty that the lessor has disclosed any 
known latent defect, it will probably be ready to imply also a 
condition precedent to the same effect. Then, if it is found that 
the lessor has not made proper disclosure, the tenant can avoid 
his obligation for non-fulfilment of the condition precedent, and Jor 
recover damages under the warranty. The damages will cover 
(i) the loss of his bargain or (if he does not avoid the lease) the 
diminished value of the leasehold interest owing to the breach 
of warranty, and (ii) any injury and damage sustained in con- 
sequence of the defect (e.g. by the tenant's falling through the 
floorboards). Second, if the case is regarded as one of deceit, the 
tenant can avoid the lease in accordance with the ordinary rules 
for deceit, and can sue for damages. The damages in deceit, if 
the tenant does not avoid the lease, are not quite the same as 
the damages for breach of warranty. They cover the total 
amount of the rent paid and payable by the lessee, less the value 
of the leasehold interest.12 Moreover, whether the tenant avoids 
the lease or not, he can of course recover damages for injury to 
the person or damage to property sustained in consequence of 
the defect. Third, if the case is regarded as one of negligence in 
. not disclosing the latent defect, the tenant cannot for that reason 
avoid the lease; nor, it seems, can he for that reason recover 
damages for the diminished value of his bargain or other general 
economic loss.? The duty in negligence is a duty to prevent 


12 Cp. Spencer Bower, Actionable Misrepresentation, 2nd ed., 152, 221. 
13 Cp, Bohlen in (1929), 45 L.Q.R. at 349, and article in Law Journal, 25th 


^ April, 1942. 
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injury, not a duty to prevent others from saddling themselves 
with a bad bargain. The only damages that the tenant gets in 
an action of negligence are those for injury to his person! or 
damage to his property” sustained in consequence of the defect. 
There is another difference between the extent of the three 
remedies, namely in their availability to third parties. As regards 
the implied warranty, it is clear that third parties (e.g. invitees 
of the tenant) who have been injured in consequence of the non- 
disclosure cannot suc on the warranty as such. Nor will they 
have an action in deceit, unless the lessor intended them to rely 
upon the implied representationié—a fact that would usually be 
difficult to establish. But if an action of negligence be once 
conceded to the lessee, its availability to third parties, if the 
Court acts in the spirit of Donoghue v. Stevenson," can hardly 
be doubted. The justification for this can be stated in a very few 
words. We assume, as our hypothesis, that the lessor is under 
a duty of care towards the lessee to disclose to him known latent 
defects. If the lessor complies with his duty, the responsibility 
to third parties is thereafter with the lessee. But if the lessor 
does not comply with his duty, it is unlikely that third parties 
. who are injured will have a remedy against the lessee, because it 
is unlikely that they wil be able to fix him with negligence. 
' Therefore, in justice, they should have a remedy against the 
lessor. i 
It is interesting to note that this result has already been 
reached by the best modern opinion in the United States. The 
Restatement of the Law of Torts, in §§ 355 and 356, reproduces 
the general principle that a lessor is not liable to the lessee or 
others upon the land who are injured as a result of its dangerous 
condition. But § 358 states by way of exception to this that 
“a lessor of land, who conceals òr fails to disclose to his lessee 
any natural or artificial condition involving unreasonable risk of 
bodily harm to persons upon the land, is subject to liability for 
such harm caused thereby to the lessee and others on the land 
with the consent of the lessee or a sublessee after the lessee has 
taken possession, if (a) the lessee does not know of the condition 
or the risk involved therein, and (b) the lessor knows of the con- 
dition and realises the risk involved therein and has reason to 
believe that the lessee will not discover the condition or realise 


M Including persons in whom he has a legal interest—i.e. his wife and 
servants. 1 

15 The rule in the Restatement, however, does not cover damage to property. 
.See below, p. 203. 

15 Langridge v. Levy (1837), 2 M. & W. 519, afíd. (1838), 4 M. & W. 337. 

17 (1932] A.C. 562. 
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the risk."3 The illustration given is as follows. “A leases a 
newly-built dwelling to B. A knows that the joists under the 
living-room floor are so flimsy that any reasonable person with 
- A’s knowledge of the character of the joists would realise that. 
there was a likelihood of the floor giving way. After the dwelling 
is completed, the joists are concealed by the floor of the living 
room and the ceiling of the cellar below. A does not inform B of 
the true character of the joists. B, on taking possession, gives 
a house warming. While he and his family and his guests are in 
the living room, the floor gives way, throwing them into the. 
.cellar and harming B, his wife C, and his guest, D. A is liable to . 
B, C and D." - 

It is submitted that there is nothing in the English authorities 
(apart from certain unduly wide dicta) to prevent a similar result 
from being reached here. Three cases are usually quoted for the 
non-liability of the landlord in tort to third parties who are 
injured upon the premises: Robbins v. Jones (1863), Lane v. Cox 
(1897), and Cavalier v. Pope (1906). In Robbins v. Jones the 
rule was laid down that “a landlord who lets a house in a danger- 
ous state, is not liable to the tenant’s customers or guests for 
accidents happening during the term; for, fraud apart, there is 
no law against letting a tumble-down house; and the tenant’s 
remedy is upon his contract, if any.” This is no doubt the general 
principle, but the facts proved in Robbins v. Jones did not raise 
the specific exception just quoted from the Restatement. The 
same remark applies to the other two cases. In Cavalier v. Pope 
_ there was another fact that took the case out of the suggested 

.exception, namely that the tenant had come to know of the 
dangerous condition of the premises before his wife suffered the . 
injury. If the landlord's only duty is to communicate known 
defects to the tenant, it is obvious that when the tenant (or other 
person who is injured) has come to know of the defect aliunde 
before the injury, the landlord's failure to communicate cannot 


8 For authorities see Harper, Torts § 103. Another exception developed ín. 
the U.S. is where land is leased for a purpose involving the admission of numerous 
persons and the lessor knows or ought to know of its dangerous condition: see 
Harper, loc. cit. ; Restatement, Torts, $8 359; Bohlen, Studies, 70-6. 

19 15 C.B. (N.S.) 221 at 240. The judgment was delivered by Erle, C.J., but 
written by Willes, J. (see the report at p.223). - 

?? [1897] 1 Q.B. 415. 

21 [1906] A.C. 428. See also Bromley v. Mercer, [1922] 2 K.B. 126. Com- 
menting upon the rule in Cavalier v. Pope, Pollock wrote: “ A would-be tenant 
may of course have the property inspected and tested before agreeing to take. 
them [sic], but the majority of tenants cannot afford to do this, and yet, strange 
to say, the landlord will be under no liability even though he knew at the time 
the unsuspecting tenants walked into the premises that they were unfit for 
habitation (Hart v. Windsor, 12 M. & W. 68)": (1908), 24 L.Q.R. 241. It is 
submitted that neither Hart v. Windsor nor Cavalier v. Pope is conclusive 
authority for the last part of this proposition. . 
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be the cause of the injury. Nor does it matter that the tenant 
acquires the knowledge only after the lease is made. The purpose 
of imposing the duty on the landlord is (as has already been 
observed) not to aid the tenant in making a good bargain when 
‘entering into the lease, but to protect him and others from 
physical danger of which he is unaware. As soon as the tenant 
' comes: to know of the danger, whether it be before or after the 
lease is made, the purpose of the rule is satisfied and the land- 
lord's duty is fulfilled. If the tenant is to be given legal pro- 
tection against making a bad bargain, this can be done only by 
allowing him to avoid the lease for failure of implied condition 
or fraud, or by giving him an action for breach of an implied 
warranty, or an action for deceit by means of an implied repre- 
sentation. Protection by means of the implied warranty has in 
fact been given in certain cases by section 2 of the Housing Act, 
1936. 

So-far we have been speaking only of the relationship of land- 
lord and tenant. It is generally assumed that the relationship 
of vendor and purchaser is on a similar footing, and it is sub- 
mitted that it is open to a court to hold that a vendor is under 
the same duty to disclose latent defects known to him as that 
described above in the case of the landlord.? Again this is the 
rule adopted in the Restatement." 

There is another way (not noticed in the rules in the Re- 
statement) in which, it is submitted, a vendor or lessor ought to 
"be liable in negligence-to a purchaser, lessee, or third party. This 
is where the vendor or lessor has himself (or through his servants) 
erected the building, and has carelessly created a dangerous trap 
i.e. a latent defect). In such a case it is submitted that the 
vendor or lessor ought to be liable for damage to the person or 
to property resulting from his carelessness, whether he knew of 
the danger or simply ought to have known of it. This rule 
would simply put a builder who builds on his own land and then 


22 In Otto v. Bolton, [1936] 2 K.B. 46, Atkinson, J., held that a jerry-builder 
who sold a completed house was not liable for defective construction to a third 
party who was injured thereby, notwithstanding that ‘‘the men who did the 
work knew it was bad and must have known it was dangerous’’ (at p. 51). 
However, it was not proved that the builder himself knew of the danger. 

?3 8 353, operating as an exception to the general rules stated in §§ 351 and 
352. See also Harper, Torts, $ 100. 

34 The reader may have noticed that although this case is not covered by 
8 358 of the Restatement of Torts, quoted above, it is covered by the Illustration 
given of the rule. The rule itself is limited to cases where ''the lessor knows of 
the condition and realizes the risk involved therein." But the Illustration puts 
a case where all that is stated is that “A knows that the joists under the living 
floor are so flimsy that any reasonable person with A’s knowledge of the character 
of the joists would realize that there was a likelihood of the floor giving way.” 
This is evidently less stringent than a requirement that A should actually realise 
the risk. 
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sells or leases it in the same position as a builder who builds on 

the land of another under contract. There are, however, three 

cases against the suggested rule. In the unfortunate case of 

Bottomley v. Bannister (1932),% the Court of Appeal applied the 

rule in Robbins v. Jones although the negligent conduct alleged’ 
against the landlord was that before the tenancy commenced he 

‘had carelessly created a highly dangerous trap, namely an im- - 
properly ventilated gas boiler. Greer, L.J., and apparently also 

Scrutton, L.J., regretted the rule that they were laying down,? 

but supposed that they were bound by the authority of Robbins v. 

Jones, Lane v. Cox, and Cavalier v.Pope. Actually, it is submitted 

there was a clear distinction between these cases and the case 

before the Court. It is one thing to say that the owner of a 

tumble-down house is not bound to repair it before he sells or 

lets it; it is quite another to say that he is under no duty of 

care not himself to create dangerous traps in the house before 

he sells or lets it. It may be added that on the actual facts it 

was unnecessary for the Court to lay down a rule of law excusing 

the landlord, because the plaintiff had failed to make out his 

charge of carelessness, as Scrutton, L.J., expressly held. 

In Otto v. Bolton (1936),? Atkinson, J., had to decide whether 
Donoghue v. Stevenson had overruled Bottomley v. Bannister. He 
held “with great regret" that it had not, and that a vendor- 
builder was under no duty of care in tort to the purchaser’s 
mother, on whom the ceiling fell. It is submitted, however, that 
it is still open to the House of Lords to say that where the owner 
before selling or leasing has been guilty of a positive act of negli- 
gence creating a dangerous trap, he is liable under the principle 
of Donoghue v. Stevenson. This would involve overruling the 
decision on the point of law in Bottomley v. Bannister (though 
not the decision on the actual facts of the case). It would not 
involve an overruling of Cavalier v. Pope, which decision is in 
any event binding upon the House of Lords. Otto v. Bolton may 
still possibly be supported on the ground that the defective 
condition of the ceiling was visible and so was not a trap; but 
it may be doubted whether on the facts the visible blobs on the 
plaster made the danger a patent one. 

The unfortunate effect of Bottomley v. Bannister was shown 
in Davis v. Foots (x939).? In that case the tenant of a flat and 
his newly-wedded wife were asphyxiated on their first night in 

?$ See section (B) of this article. 

z (1932] 1 K.B. 458. 

87 [1932] 1 K.B. at 478, 469. 


28 [1936] 2 K.B. 46. 
2 [1939] 4 All E.R. 4; see note in (1939) 17 Canadian Bar Review 753. 
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the flat. What had happened was that the landlord's son, in 
removing the landlord's gas fire from one of the rooms before 
. the tenant took over, left a gas pipe without a tap on it. When 
` later the gas was turned on by the gas company the room became 
filled with gas, as a result of which the tenant died and his wife 
became seriously ill. It was held by the Court of Appeal, following 
. Bottomley v. Bannister, that the landlords were not liable because 

they were under no duty. No doubt the Court of Appeal was 
. bound by its own previous decision in Bottomley v. Bannister, 
but it is submitted that had the case been taken to the House 
of Lords it would have been open to their Lordships to overrule 
Bottomley v. Bannister and impose liability. Although the careless 
act was committed by the landlords’ son, he might well on the 
facts have been regarded as their servant for whom they were 
vicariously liable. 

It must be added that in Davis v. Foots du Parcq, L.J., held 
that there was one particular reason for holding that the principle 
of Donoghue v. Stevenson did not apply, namely that there was a 
reasonable opportunity for examination. “This,” he said, “was 
not a latent defect. It was quite apparent on any examination, 
and one would think only too plainly apparent, as soon as the 
gas was turned on. One would have said it was inevitable that 
it should have been noticed." With all respect, it may be doubted 
whether this was the proper way to look at the matter. It is 
true that in Donoghue v. Stevenson expressions were used that 
seemed to make the duty conditional upon there being no reason- 
able possibility of intermediate examination. But this must be 
understood with reference to the facts of the case, and in a 
careful judgment in Herschtal v. Stewart & Ardern, Ltd. (1940)? 
Tucker, J., held that it is not the reasonable possibility of examina- 
tion that matters but the reasonable anticipation by the manufac- 
turer (or other defendant) that the examination will take place 
and the defect, if any, be discovered. This judgment was approved 
by Scott, L.J., in Haseldine v. Daw, and it seems to have every- 
thing to commend it. Indeed, it would greatly simplify the 
decision of this type of case if it were to be recognised that there 
is in truth no special question concerning intermediate examina- 
tion, but only the general question: Has the defendant been 
guilty of negligence causing the accident ?82 In Davis v. Foots 
the proper question for discussion was whether the landlords (or 
their servant) were negligent in not giving warning of the danger 


8° [1940] 1 K.B. 155. 

?! [1941] 2 K.B. at 363. In the same case, at p. 377, Goddard, L.J., dis- 
approved Dransfield v. British Insulated Cables, Lid., [1937] 4 All E.R. 382. 

*? See article in Law Journal, 18th April, 1942. 
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created by the open gas pipe, or whether they reasonably believed 
that no warning was necessary, because the danger was patent.9? 
In deciding this question it was not enough to say that the absence , 
of a gas tap would have been patent to a tenant who examined 
the pipe; the question was whether danger from gas would have' 
been patent to a tenant who gave the house as a whole the sort 
of examination that might reasonably have been expected: This 
is a question of fact, and it is submitted that if the case had been. . 
heard with a jury it would have been a jury question. If it be 
agreed to be a question of fact, the particular way in which the 
Court answered it in Davis v. Foots is of no legal interest. 

One other recent case may be mentioned, the decision in 
which would still stand even if Bottomley v. Bannister were over- 
ruled. In Hoskins v. Woodham (1938),4 the purchaser of a house 
that was newly built but had been completed at the time of the : 
contract of sale brought an action for damages for the diminished 
value of the house owing to damp floors. It does not appear 
from the report that the vendor knew of the defect at the time 
of the sale. The action failed, Macnaghten, J., holding that on a 
sale of a completed house there is no implied warranty of sound- 
ness, even though the sale is by the builder. Clearly the action 
could not have been framed in tort, because the damages that 
the plaintiff was claiming were appropriate to contract and to 
contract alone.** The decision would therefore not be affected 
by the overruling of Bottomley v. Bannister in the law of tort. 
If in Hoskins v. Woodham the plaintiff had been suing for damage, 
caused by the defendant's negligence in the building of the house, 
other than the diminished value of his bargain—if, for example, 
his furniture had sustained damage from the dampness—it is 
submitted that it would have been open to the House of Lords 
to allow recovery. 


(B) THe Duty or ONE WHO HAS CONTRACTED TO BUILD, 
REPAIR OR FIT PREMISES OR FIXTURES 


In order to discuss the law relating to this type of duty it 
will be convenient to discuss a number of hypothetical cases. 
A, let us say, is the occupier of a house. B is a person lawfully 
in the house (e.g. an invitee) who is injured by a defect in it. Let 


33 Of course the question of contributory negligence may also arise; but it 
was not raised in Davis v. Foots. 

3* [1938] 1 AIL E.R. 692. : 

35 For the case of a house uncompleted at the time of the contract of sale, 
see below, (B) Case 4. 

35 See above, p. 200. 
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- us examine in turn some of the chief combinations of fact that 
may have brought about this injury. 

: Case 1. A employs C to overhaul the house and execute 
repairs where necessary. The repairs are done carelessly, as a 
result of which B is injured. In Haseldine v. Daw (1941) the 
Court of Appeal held that B has no action against A. But it is 
now clear law that he has an action against C. This was so, at 
least in certain circumstances, even before Donoghue v. Stevenson.8 
In Parry v. Smith (1879)? a gas fitter carelessly left a leaky gas 
pipe on premises where he was altering the gas fittings, and was 
held by Lopes, J., to be liable in tort to a servant of the occupier. 
The judgment was rested on the ground that gas was dangerous 

' per se, but it is submitted that it can now be applied equally to 
things that are dangerous in the circumstances. The decision 
was followed by the Privy Council on somewhat similar facts in 

. Dominion Natural Gas Co. v. Collins (1909). Since Donoghue's 
' case the rule has been applied in Brown v. Cotterill (1934)? (the 
case of the tumbling tombstone) and Haseldine v. Daw (where a 
firm of lift mechanics were held liable to a third party for negligent 
‘repair). These cases, and others, have effected a great extension 
of the narrower rule stated by Lord „Atkin in Donoghue v. 
Stevenson (the “manufacturer” dictum).53 Whereas the rule as 
stated by Lord Atkin dealt only with the liability of the “ manu- 
facturer," these cases have extended it to repairers and fitters.4 
Whereas the rule was stated only for “products,” which seems 
to mean moveable property, these cases have extended it to cover 
“fixtures. Whereas the rule dealt only with the right of the 
- "consumer," these cases have extended it to protect all users 
and even those who do not use the noxious thing but are in 
physical proximity to it. Moreover the requirement as to the 
"form" in which the “product” leaves the “manufacturer” has 


37 [1941] 2 K.B. 343. 
[1932] A.C. 562. 
4 C.P.D. 325. 
4. See Donoghue v. Stevenson, [1932] A.C. at 596, 611. 
‘1 [1909] A.C. 640. Reference may also be made to Heaven v. Pender (1883), 
11 Q.B.D. 503. Certain dicta to a contrary effect are examined and disapproved 
by Bohlen, Studies, 98-103. But one of them, the dictum of Willes, J., in Collis v. 
Selden (1868), L.R. 3 C.P. 495 at 497, was quoted as an authority by Atkinson, J., 
in Otlo v. Bolton, [1936] 2 K.B. at 52. 
42 51 T.L.R. 21. 
*' [1932] A.C. at 599: “By Scots and English law alike a manufacturer of 
- products, which he sells in such a form as to show that he intends them to reach 
the ultimate consumer in the form in which they left him with no reasonable 
possibility of intermediate examination, and with the knowledge that the absence 
of reasonable care in the preparation or putting up of the products will result in 
_ an injury to the consumer’s life or property, owes a duty to the consumer to take 
that reasonable care." __ g 
** See this and the other extensions discussed in a series of articles in the 
Law Journal, xxth, 18th and 2 5th April, 1942. 
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been modified out of existence; and, as has been said, there is 
now authority for changing the words “with no reasoriable 
possibility of intermediate examination" to * with no reasonable 
anticipation of intermediate examination," which again widens 
the scope of the remedy. 

Case 2. As before save that C takes no step towards performing 
his contract with A, as A knows. Here it seems that C'is not 
liable to B. The duty to see that the premises are safe rests 
primarily upon 4, the occupier, and the mere non-performance by 
C of his contract with A does not render C liable in tort to third 
parties. This is supported by Winterbottom v. Wright (1842),55 
' which seems still to be good law to this extent.’ Correlatively 
the mere fact that A has made the contract with C will obviously 
not be a defence to A in an action under Indermaur v. Dames," 
- if a reasonable time has elapsed for the repair to be completed. 

Case 3. Again C does not repair the defect, but the facts are 
slightly different from Case 2. (i) C knows that in reliance on his 
performance A is quitting the premises and taking no further 
steps to see that the repairs are carried out. Or (ii) C reports to A 
that no repairs are necessary, and A reasonably believes this. 
Or (ii) C reports to A that the repairs have been done, but. 
actually the defect in question has been left unremedied. In each 
of these three cases 4 would normally have a defence to an action 
by B under Indermaur v. Dames, for he has not been careless. 
It is therefore submitted that B ought to be given a remedy in 
tort against C, if C has been careless, the case being something 
more than mere nonfeasance by C of his contractual obligation. 

Case 4. A has bought the house from V, a vendor-builder. 
The contract of sale was entered into before the house was com- 
pleted, and V contracted that the house should when completed 
be fit for habitation. The defect that injures B is due to the 
careless building of the house by V, and A was not negligent in 
. failing to observe the danger and get it put right. It has already 
been submitted that it is open to the House of Lords to give Ba 
remedy against V even though V had not contracted to make 
the house fit for habitation. It is now to be submitted that on 
the facts here presented (viz. where V has so contracted) it is 
open even to the Court of Appeal to give B this remedy. 

45 ro M. & W. 109. See also per Collins, M.R., in Cavalier v. Pope, [1905] 
2 K.B. 757 at 764. - 

46 See the discussion in Bohlen, Studies, 76-80, and the treatment of the case 
in Donoghue v. Stevenson, [1932] A.C. at 588-9, 592, 608. 

47 (1866), L.R. 1 C.P. 274, afid. (1867), L.R. 2 C.P. 311. No attempt is made 
in this article to state the extent of the occupier's duty to persons other than 


invitees; that would take us too far from the main inquiry. 
48 Above, p. 204. 
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In Bottomley v. Bannister V agreed to sell to A a house then 
in course of erection, expressly agreeing to make it fit for habita- 
tion. A was given the option to go into possession before the 
house was finished as a tenant at will. A exercised the option, 
‘and a month later he and his wife died from gas poisoning, as a 
result, it was alleged, of the careless construction of a boiler. 
The Gourt of Appeal held, as we have already seen, that V was 
-not liable in tort merely as vendor or as landlord. It was further 
held that A had no action against V on the contract. Scrutton, 
L.J., put this latter ruling on the ground that there was no evi- 
dence that the boiler was improper, the tragedy apparently 
having occurred through A or his wife having tampered with the 
gas supply. Greer, L.J., put it on two grounds: first, that the 
action was framed in tort, not contract; and second, that as the 
date for the finishing of the house had not arrived when A met 
his death it could not be said that the death was due to a breach 
of contract, inasmuch as V still had time to comply with that 
term of his contract. Romer, L.J., the third member of the 
Court, also took Greer, L.J.’s, second point. 

It is clear from this that if the action had been framed in 

contract, and if the Court had been satisfied that there had been 
` a negligent breach of contract, and no contributory negligence 
by the deceased, V would have been liable in contract for the 
death of A. In that event, it is submitted, V should also since 
Donoghue v. Stevenson and Haseldine v. Daw be held liable in 
tort for the death of A's wife. There is no substantial distinction 
between V's position and that of the lift repairer in Haseldine v. 
Daw. It is true that V in the case under discussion is a vendor of 
the house as well as a person who has contracted to build it, but 
it is submitted that there is nothing in the fact that he sells the 
house that should cast a cloak of immunity round him in his 
capacity of a person who has contracted to build. The only tort 
point that Scrutton, L.J., and Romer, L.J., actually decided in 
Bottomley v. Bannister was that V was under no duty simply in 
his capacity of vendor. Greer, L.J., also held that V was under 
no duty in tort simply because he had contracted to build the 
house, even if he built it badly; but this was not the judgment 
of the whole Court and it is submitted that since Haseldine v. 
Daw the Court of Appeal might feel itself free to disagree with 
Greer, L. J.'s, view. 

The decision in Otto v. Bolton"? is not against the rule here 
suggested, for the sale in that case seems to have been treated as 

*? [1932] 1 K.B. 458. 
50 [1936] 2 K.B. 46. 
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(in substance) the sale of a completed house.** There was, indeed, 
an express warranty by the vendor-builder that the house -was 
- well built, but by its very nature this warranty could sound only 
in contract (for the benefit of the other party to the contracts), 
not in tort (for the benefit of third parties). The warranty was' 
simply a contractual assurance as to past conduct, not an under- 
taking as to present or future conduct. It is only the latter kind 
of undertaking that can raise a duty of care in tort. 

It remains to note the decision in Perry v. Sharon Development 
Co. Lid. (1937),? where it was held that on facts like those in 
Bottomley v. Bannister, where there is a sale of an uncompleted 
house, the vendor agreeing to complete it, there is no need for 
the purchaser to obtain an express warranty that the house shall 
be properly built, for this warranty is implied. It was further 
held that the warranty applies to the part of the building that 
has been completed before the contract of sale as well as to the 
‘part that is completed afterwards, for if at the time of the con- 
tract there is a defect in the part already built, the implied 
warranty obliges the builder to set it right. The action in Perry's 
case was simply an action by the purchaser in contract for the 
diminished value of the building. But it is submitted that he could 
also have sued for any physical injury resulting from the breach 
of contract, and that if the breach. of contract were the result 
of negligence a third party also ought to have an action in tort. 

Case 5. A is not the owner but the tenant of the house. His 
landlord, L, has covenanted to do repairs. L has not been 
notified by A of any defect. The rule is that the landlord is not 
expected to keep his eye on premises not in his occupation in 
order to discover defects. This must be done by 4, the tenant. 
If the landlord has not been notified of the defect, he is not 
liable to 4.4 As Mr. L. A. Blundell puts it, “the giving of notice 
to the landlord is a condition precedent of the landlord’s obliga- 
tion: until he has received notice of the defect the landlord is in 
no wise in default, he is guilty of no nonfeasance, upon his 
covenant.’ Tt follows that he is not liable to B any more than 


51 At the time of the contract of sale the house was a complete house as it 
stood, but the vendor agreed to construct an additional room on the attic floor. 
The defect complained of had nothing to do with this additional room. 

52 [1937] 4 All E.R. 390, following Miller v. Cannon Hill Estates, Lid., [1931] 
2 K.B. 113. 

55 Aliter if the duty of the vendor under the contract to do further con- 
structional work is confined to a specific part of the building, and the defect 
complained of has nothing to do with that part: cp. note 51. 

*" Makin v. Watkinson (1870), L.R. 6 Ex. 25; Torrens v. Walker, [1906] 
2 Ch. 166; Griffin v. Pillet, [1926] 1 K.B. 17; Morgan v. Liverpool Corf., [1927] 
2 K.B. 131. See L. A. Blundell in (194x), 5 The Conveyancer 166-7. 

55 Op. cit. at 166. 


THE DUTIES OF NON-OCCUPIERS 211 





he is liable to A. On the other hand A will be liable to B, his 
invitee, under Indermaur v. Dames, if A-knew or ought to have 
known of the defect, and was careless in not taking steps to get 
it put right or to provide for B's safety by warning him. 

Case 6. As in Case 5, save that L has been notified of the 
defect and has allowed a reasonable time to elapse without doing 
anything. The rule is that although L may be liable to A for 
.breach of contract, he is not liable to B in tort. This was the 
second point decided in Cavalier v. Pope, and the House of 
Lords is of course not free to reconsider it. In any case, however, 
- it seems to be correct on principle,’ and is indeed precisely the 
same rule as in Case 2. The proper course for a tenant who 
sees that his landlord is not fulfilling his obligations is to do the 
repairs himself and charge his landlord up with them. If he does 
not do this, he will himself be liable to his invitee for negligence. 
There is therefore little chance of an invitee being deprived of a 
remedy that he ought to have. If the tenant is at fault in not 
` seeing that the repairs are done, the invitee will normally have a 
remedy against him. If on the other hand the landlord has done 
the repairs but done them negligently, the invitee will, as we 
shall see' (Case 7), normally have a remedy against the landlord. 
The real hardship is where the person injured is not an ordinary 
invitee but is a member of the tenant's immediate family (e.g. 
a wife or child), as in Cavalier v. Pope. But the hardship is no 
greater than in any other case where a wife or child is injured by 
the negligence of the paterfamilias. The hardship arises from two 
facts: first, the inability of a married woman to sue her husband 
for personal injuries (section 12 of the Married Women's Property 
Act, 1882), and second (much more important) the fact that a 
family usually has a common purse, so that the existence of a 
nominal cause of action against the breadwinner would not make 
his dependants any better off than they would otherwise be. 
Usually it is only if the breadwinner is insured that the question 
whether a cause of action exists against him by his wife or child 

5$ [1906] A.C. 428. 

5 This was Pollock's view. In (1906) 22 L.Q.R. 8 he wrote of Cavalier v. 
Pope: “It was rather a hard case, but we think that a contrary decision would 
have made bad law.” In (1907) 23 L.Q.R. 4-5 he added: “No other result was 
possible; and no system founded on Roman law could, if we mistake not, be 
more favourable to the plaintiff in such a case than the Common Law.” Yet the 
next year he seems to have become more critical, for in (1908) 24 L.Q.R. 240, 
commenting on Cameron v. Young, [1908] A.C. 176, where the House of Lords 
followed Cavalier v. Pope on an appeal from Scotland, he wrote: "The case... 
once more reminds us how unsatisfactory is the law on this subject.” Perhaps he 
was here thinking of the first rule in Cavalier v. Pope rather than the second: 
see the further quotation from this note of Pollock's above, n. 21. 


It may be added that the Restatement of Torts, § 357, does not accept the second 
rule in Cavalier v. Pope. Cp. Harper, Torts, § 103. 
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becomes important. However, insurance is now so common that 
it affords a strong argument for allowing actions in tort between 
the spouses. Another desirable reform would be to enact that 
the duty of the landlord under the Housing Act®* to keep working- 
class dwellings fit for habitation shall be a duty owed not only' 
to the tenant but also to all persons lawfully on the premises. 
At the moment the rule is that the duty is owed only to the 
tenant? The rule in Cavalier v. Pope is reasonable only if it-is- 
supposed that the tenant is capable of living up to the standard 
of the law's “reasonable man"—i.e. that he is possessed of 
sufficient acumen and financial means to get the repairs done (if 
the landlord does not do so) and reimburse himself afterwards 
from the landlord. But as: a matter of actual fact the tenants 
who are protected by the Housing Act usually do not possess 
these qualities, and so it is reasonable to protect the lives and 
limbs of their families and friends by casting upon the landlord 
a duty of care towards these other persons. In pursuance of the 
* same object it should be provided that the fact that the plaintiff 
has continued in the premises after coming to know of the 
danger shall not in itself be deemed to be contributory negligence ' 
or to make the damage too remote. : l 
One or two other points may be made with regard to this 
second rule in Cavalier v. Pope. The rule is not applied where 
the defective part of the premises was retained by the landlord 
in his own occupation ;®° and in this case it is obvious that there 
is no duty on the tenant to give him notice of the non-repair.®! 
Nor is the rule applied where, although the injury resulted from 
a defect on the demised premises, the case can be regarded as one 
of nuisance.? Now it can be regarded as one of nuisance only if 
. the plaintiff was not on the demised premises at the time of the 
injury. The result is that it may make all the difference to a 
plaintiff who has been injured whether he was injured on the 
-demised premises or on the public highway outside them.9 In 
Wringe v. Cohen (1940),* the Court of Appeal held that the rule 
relating to nuisance applied even to a private nuisance. The 
Court also held that a landlord who has contracted to repair is 
E See now s. 2 of the Housing Act, 1936. 

50 Ryall v. Kidwell, [1914] 3 K.B. 135; Middleton v. Hall (1913), 108 L.T. 804. 
Both cases followed Cavalier v. Pope. 

99 Cunard v. Antifyre, Ltd., (1933] 1 K.B. 551; Bishop v. Consolidated London 
Propevties (1933), 102 L.J.K.B. 257; Taylor v. Liverpool Corporation, [1939] 
3 All E.R. 329. 

61 Melles v. Holme, [1918] 2 K.B. 100; Bishop v. Consolidated London 
Properties, above. 

$* See L. A. Blundell in (1940), 5 The Conveyancer too ff. 


*3 Cp. Bromley v. Mercer, [1922] 2 K.B. 126. 
** (1940] 1 K.B. 229. 
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liable in nuisance to a third party for non-repair even though he 
had.no notice of the non-repair at the time when the damage 
occurred. In so holding it is generally agreed that the Court 
went too far, and that where the defect is part of the demised 
‘premises notice of the defect ought to be a condition precedent 
to the landlord’s liability in nuisance as much as it is in 
negligence.® 

Case 7. As in Case 5, save that L has been notified of the 
defect and has employed a servant to repair it. The servant 
repairs it negligently. It is submitted that L is liable even to a 
third party, B, who is injured. Cavalier v. Pope is clearly dis- 
tinguishable in that there the landlord had done nothing. A 
dictum in favour of 7.'s liability is that of Greer, L.J., in Bottomley 
v. Bannister. “In the present case," he said, “if the landlord 
instead of doing the work himself before he sold® the house, had 
done it afterwards as a contractor to [A], he would have been 
liable if there was negligence on his part to have installed the . . . 
boiler without a flue."9" In its context the dictum clearly means 
that the landlord would have been liable to B as well as to 4. 
It may possibly be argued that this is not absolutely in point on 
the present question, for when he used the word “contractor,” 
Greer, L.J., may have been thinking of a repairer by trade who 
made a specific contract with the tenant to repair, not of a land- 
lord who was repairing the house in pursuance of his covenant in 
the lease. But however that may be, it is submitted that there 
is no good reason for drawing a distinction between the two types 
of case. Where the tenant leaves the repair to the landlord, and 
it is performed with apparent competence, the tenant will not 
himself be liable to an invitee who is injured as a result of the 
repair being inadequate, for in such circumstances the tenant 
will not have been negligent. Therefore it is surely proper to 
give the invitee an action of negligence against the landlord. 

The greatest obstacle to the plaintiff's success is the case of 
Malone v. Laskey (x907),9 where the facts, so far as relevant, 
were as follows. L let a house to T, who sublet it to a company, 
whose manager, A, resided in it with his wife B. In the lavatory 
of the house was a water tank, which became insecure; and L, 
although not bound to do any repairs, sent his servants to repair 
it. The work was done negligently and a bracket subsequently 


8 See an excellent discussion of this point by L. A. Blundell in (1940), 5 The 
Conveyancer roo ff. 

99 It will be remembered that in Bottomley v. Bannister the defendant was 
both landlord and vendor. 

87 [1932] 1 K.B. at 478. 

$$ [1907] 2 K.B. 141. 
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fell on B and injured her. It was held by the Court of Appeal 
that B had no action against L in negligence.? It is not necessary 
to summarise the judgments ;?? suffice it to say that the reasoning 
' is completely out of date and that if the decision on the point of 
negligence is still law it is because of the doctrine of precedent' 
and nothing else. It seems, however, that since the decision in 
Donoghue v. Stevenson and the extension of the principle of that 
case in Haseldine v. Daw to persons who fit fixtures, Malone v. 
Laskey must be regarded as overruled on this point.7! The only 
possible distinction between Malone v. Laskey and Haseldine v. 
Daw is that in the former the defendant was acting gratuitously 
whereas in the Jatter the defendants were acting under a contract, 
though not a contract with the plaintiff. Yet in Malone v. Laskey 
Fletcher Moulton, L.J., said that his decision would have been 
the same even if the defendant had been acting under a contract 
with his immediate tenant (7). There thus seems to be no middle 
course between regarding Malone v. Laskey as overruled and 
allowing it to play havoc among the new principles developed 
since Donoghue v. Stevenson. 

Case 8. Asin Case 7, save that instead of employing a servant 
. L employed a firm of independent contractors to effect the repair, 
and the repair was carelessly done. It is submitted that these 
contractors are liable in tort to B in the same way as the con- 
tractors in Case r. Cases 2 and 3 could also be paralleled in a 
similar way. 


SUMMARY 


(a) Generally speaking, on a lease or sale of immovable 
property there is no implied warranty, condition or representation 
that the property is reasonably fit for its purpose. Nor is the 
lessor or vendor under a duty of care to see that it is reasonably 
fit. There are two established exceptions to this principle, (i) in 
the case of furnished houses, and (ii) under the Housing Act. 
Moreover (iii) a lessor is in certain circumstances liable in nuisance 
to persons who are not on the premises. It is submitted that it 
is open to any court to create a fourth exception by holding that 
there is an implied warranty, condition or representation that the 
lessor or vendor knows of no fact (not discoverable on reasonable 
inspection by the lessee or purchaser) that makes the premises 
not reasonably fit for the known purpose of the other party. It 

9? There was also a ruling on the law of nuisance, which is not here relevant. 
70 They are discussed and criticised by Charlesworth, Negligence, 189-90. 
71 Yet it was regarded as a subsisting authority by Atkinson, J., in Otto v. 


Bolton, [1936] 2 K.B. at 52. It was distinguished in Cunard v. Antifyre, Ltd. 
(1932), 49 T.L.R. 184. 
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„is also open to any court to hold that the lessor or vendor is 


under a duty of care in tort to disclose such defect (whether 
before or after the lease or sale is made), and that if he breaks 


this duty he is liable for damage resulting from this breach to the 


person or to the property of the lessee or purchaser or of 


' third persons lawfully on the premises. It is further submitted. 


that'it is open to the Housc of- Lords to create a fifth exception 


-'(on the lines of Donoghue v. Stevenson) by holding that a person 


D 


t 


who builds on his own land and then leases or sells the land and 
building is liable in tort for negligence if the building negligently 
contains a defect that'causes damage to the person or to the 


. property of the lessee or purchaser or of third persons. However, 


the lessor or vendor is not regarded as negligent if he has com- 
municated the defect to the tenant or if he reasonably anticipated 
that the tenant would perceive it. 

(b) A person who contracts to build, repair or fit premises or 
fixtures is liable in tort for negligence if his work negligently 
contains a defect that causes damage to the person or to the 
property of the other contracting party or of third persons. It 
is submitted that it makes no difference that the defendant is 
also a vendor or lessor of the premises. But once again the 


. defendant is not regarded as negligent merely because his work 


contains an element of danger to others, if he rcasonably antici- 
pated that the danger would be seen and couriteracted by another 
person. Finally, a person who contracts to build, repair or fit 
premises is not liable in tort for a pure nonfeasance. 


GLANVILLE WILLIAMS. 


THE ADMINISTRATION OF THE 
WORKMEN’S COMPENSATION ACTS’ 


I was very interested in Miss Chambers’ article on “Some Aspects of 
Workmen's Compensation." There are one or two comments 1 should like 


‘to make. I do not think that the attack on Insurance Companies is 


altogether fair. Insurance companies are very jealous of their reputation 
and do not permit their staffs to take actions that bring discredit on them; 
there have probably been a number of instances where unfair advantage 


. has been taken, but I am afraid undue prominence has been given to these 


cases. Against this it must be remembered that there are “black sheep” 
amongst workpeople. Not only are there malingerers but also those suffer- 
ing from ‘‘compensitis” the only cure for which is a lump sum payment. 


- ! The author has had practical experience of insurance work in workmen's 
cases. 
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In practice it is extremely difficult to satisfy a Court that the alleged dis- 
abilities are not genuine, and that is why more cases are not contested. 
Iknow from personal experience countless cases where a man has contended 
that he will never be able to resume his prc-accident work, yet once the 
settlement is concluded, he is back at his employer's premises asking for , 
his old job again. This occurs even in cascs where a man has gone into the 
witness box to testify of bis inability to do his old work and has medical 
witnesses to support him. . 

On page 116, reference is made to a case which was settled for £20 . 
and no agreement was recorded—and then follows the statement “nothing 
more could be done." This is incorrect—as the agreement was invalid it 
was of no effect whatsoever. The woman was entitled to start arbitration 
proceedings for the payment of compensation. If liability was established 
the compensation would have been awarded as from the commencement 
of incapacity. In such cases the Arbitrator usually rules that the previous 
payment is not to be taken into consideration—thus the £20 would have 
been wasted. 

From my experience, nowadays all settlements presented to the 
County Court are closely examined by the Registrar. I think I am correct 
in saying that Registrars have been instructed to see the workman in 
every case. An inquiry is usually held in the Registrar's private room, and 
up-to-date medical evidence is invariably called for. If there is any doubt, 
the case is referred to the Medical Referee and the Registrar is guided by 
his report. : 

I note that Miss Chambers refers to the defence of common employment 
as being a bar to a claim for damages, but I think it is most unsatisfactory 
that in some cases an injured workman may recover Common Law damages, 
and yet in others only be entitled to the limited benefits of the Workmen's 
Compensation Acts. The basis of a successful claim for damages nowadays 
is frequently a technical breach of the Factory Act, 1937 (this imposes a 
very high standard of guarding for all machinery, etc.), and in tbis case the 
workman receives a sum perhaps four or five times as great as he would be 
entitled to as Workmen's Compensation Benefits. To me this is manifestly 
unfair and the most desirable course appears to be to abolish a workman's 
right to claim damages at Common Law for occupational injuries, and 
to introduce a scheme granting increased benefits for all occupational 
injuries. 

Of course, I cannot speak as to injuries sustained by workpeople 
whose employers are not insured; where the employer is so covered he is 
bound to give immediate notification of all accidents by the terms of h's 
policy. He does so for his own protection, and where incapacity has 
resulted, it is quite the usual practice to authorise the payment of com- 
pensation without waiting for a formal notification from the injured 
person of the accident and claim for compensation. 

Miss Chambers also refers to the fact that quite a large proportion of 
workers are not members of a trade union; that may be so, but all workers, 
even those in the smallest establishments, are members of an Approved 
Society for National Health Insurance. In the normal way they report 
any absence of work to their Society —if only to explain the absence of 
stamps on their cards. Nowadays a large number of Societies ascertain full 
details from their members and then write to the employers asking for an 
admission of liability and confirmation that compensation is being paid. 
In practice, Approved Societies and their solicitors handle a large number 
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of claims on behalf of their members—possibly as many as the trade 
unions.' 
Although I agree that open Court is probably not the best place for a 
discussion of Workmen's Compensation disputes, I do not think that the 
. worker's legal position is so disadvantageous as Miss Chambers would have 
us believe. The Trade Unions, Approved Societies, Poor Man's Lawyer 
Association, and solicitors acting for workmen employ counsel every inch 
as capable as those employed by employers or their Insurance Companies. 
. Also the Arbitrator shows the claimant every consideration and presumably 
makes allowance for his inexperience in legal procedure and strangeness 
of his surroundings. A study of recent decisions will show that in all 
possible circumstances the Courts interpret the wording of the Acts in 
favour of the workman. This particularly applies to the phrase “arising 
out of and in the course of." One example of this—if a man is suffering 
from an advanced chronic disease and collapses at work and dies, it is 
invariably held that his employer is liable to pay compensation, although 
the man did not meet with an accident in the usually accepted sense of the 
word. This means that the full amount is payable—the same as in a 
straightforward accident case—although the man was likely to die at any 
moment. This trend of judicial decisions is illustrated in the breaches 
made in the doctrine of common employment by the recent cases of 
Wilson & Clyde Coal Co. v. English (1937), Radcliffe v. Ribble Motors (1938), 
and Metcalf v. L.P.T.B. (1939). 

So far as the ''commercial'' aspect of the matter is concerned, it must 
be remembered that the Insurance Companies who are members of the 
Accident Offices Association have entered into an agreement with the 
Home Office whereby (at the present time) 65 per cent of the premiums 
received is paid out in claims. If the ratio is less than 65 per cent a refund 
of the difference has to be made. This arrangement automatically restricts 
profits. The collated figures for the Workmen’s Compensation business 
of Insurance Companies for the year 1940 show an average profit ratio of 
approximately 2} per cent after allowing for the special position of one 
mutual company; this cannot be said to be excessive. 

During 1937 and 1938 the Labour Party twice introduced a Bill in 
Parliament outlining a scheme of State Workmen’s Compensation Insur- 
ance. I believe similar schemes are in operation in New Zealand and in 
oné of the Canadian States, but rather extraordinarily the Labour Party 
spokesmen gave no information as to the merit or success of these schemes 
—nor have I been able to read anything about them. 

In cases of doubtful liability, it is the practice of Insurance Companies 
to make a compromise agreement. This practice has been recognised by 
the legislature and by virtue of the provisions of 524 of the Workmen’s 
Compensation Act, 1925, such agreements are sent to the Court for approval 
and recording in the same manner as cases where liability is clear and 
admitted. I think this has proved beneficial, and if any State scheme is 
introduced, this aspect of the matter will have to be considered, as it is 
well known that State schemes tend to be very rigid in their operation 
and make no provision for marginal cases. 

War pensions are one illustration, and in this connection it is interesting 
to note that under the terms of.the Personal Injuries (Emergency Pro- 
visions) ‘Scheme relating to war injuries to civilians, compensation is only 
. payable in respect of physical injuries. This, I believe, is a new departure, 
and rules out all claims for disability arising out of mental shock. Much 
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hardship must arise from any such provision, which to me appears to be a 
retrograde step. . 

In conclusion I think a number of Miss Chambers' criticisms are directed 
to a state of affairs which was probably far more prevalent fifteen or 
twenty years ago than it is now. There has been much progress, and we can 
look forward to further great improvements in the period of post-war : 
reconstruction—with increased benefits and greater protection for the 


workers. s 
L. E. HAMMOND. 


THE EFFECT OF CHANGES OF 
SOVEREIGNTY UPON NATIONALITY 


The important decision of a Divisional Court (Lord Caldecote, C.J., 
Humphreys and Singleton, JJ.) in Murray v. Parkes (1942), 1 Al E.R. 
558, primarily raises the constitutional problem of Anglo-Irish relations. 
To comment on that part of the case must be the privilege of the trained 
constitutional lawyer. The case, however, also involves some narrower 
aspects, and it is on these that one who is in no way qualified, nor intends, 
to trespass upon those large issues, may perhaps venture to offer some 
observations. 

The appellant, Michael Murray, was born in 1908 in that part of 
Ireland which is now known as Eire. He had lived in England since 1934, 
but was domiciled in Eire. In 1941 he refused to submit himself to medical 
examination under the National Service (Armed Forces) Act, 1939, on 
the ground that he was not a British subject but a citizen of Eire. He 
appeared before a magistrate, was convicted, and his appeal by way of 
case stated failed. It was agreed that by virtue of Art. 3 (First Schedule) 
of the Irish Free State Constitution Act, 1922, the appellant was a citizen 
of the Irish Free State, but the Court held that nothing had occurred that 
resulted in the loss of his wider British nationality. 

1. After having explained that no enactment had given the Irish Free 
State the right to secede from the British Commonwealth of Nations, 
and that, moreover, the Government of Eire had never purported to 
exercise any such right, Lord Caldecote proceeded to indicate with diffi- 
dence that, if the international validity of any secession of Eire depended 
on recognition by the United Kingdom, he could not find it to have been 
granted either by the Eire (Confirmation of Agreements) Act, 1938, or by 
the agreements scheduled thereto. Similarly, Singleton, J., shortly re- 
viewed the legislation of 1938, but failed to find anything to prove that 
"the government which was sct up in that part of Ireland which was 
formerly the Irish Free State, has been recognised by H.M. Government 
as a sovereign, independent, democratic state." Now the point which is 
remarkable for present purposes is that the Court, however guarded its 
language was, even ventured to touch upon the question of whether or 
not in fact the United Kingdom had recognised Eire as a sovereign inde- 
pendent state. In the words of Lord Finlay in Duff Development C. v. 


1 In the same sense Keith, The Governments of the British Empire (1935), 
pp. 121, 122; Journal of Comparative Legislation, XVII (1935), pp. 115, 116. 
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v. Kelantan Government,? "'it has long been settled that on any question 
of the status of any foreign power the proper course is that the Court 
should apply to His Majesty's Government and that in any such matter 
it is bound to act on the information given to them by the proper depart- 
ment." Itis difficult to understand why resort was not had to this course 
“which would have saved the Court from much embarrassment. In the 
absence of any discussion of the point it cannot be assumed that the 
Court intended to depart from that rule and to revert to the method of 
independent investigation which for the last time was adopted by Sir 
"Robert Phillimore in The Charkieh® but which has failed to reappear ever 
since that case was disapproved in Mighell v. Sultan of Johore.4 
2. Assuming, however, that Eire has effected a complete secession 
- from the United Kingdom and the British Empire and is recognised as an 
independent sovereign state, did the appellant lose his ^'wider British 
nationality"? He contended for an affirmative answer on the ground that 
secession must have the same consequences in respect of nationality as 
cession (which is clearly right and was accepted by the Court) and that, 
according to well-established principles, on the cession of British territory 
British nationality is lost not only by such persons as are inhabitants of, 
but also by those domiciled in the ceded territory. 

For more than two centuries it had been thought that the principle of 
permanent allegiance as laid down in Calvin’s case* involved the rule that, 
"just as those born in Scotland before the union of the Crowns of England 
and Scotland remained aliens because they were born aliens, so persons born 
before a cession of territory remained subjects because they were born 
subjects, although they might simultaneously .owe allegiance to the 
sovereign to whom such territory has passed. In the early nineteenth 
century, however, it became well established that the inhabitants of 
ceded British territory lose British nationality." This rule did not assist 
the appellant, since Lord Caldecote, as well as Humphreys, J., who relied 

` on this ground only, and Singleton, J., who advanced it as a subsidiary 
one, were by the special case bound to hold that at the date of the suggested 
severance the appellant was ordinarily resident in England and therefore 
not an “inhabitant” of the ceded territory. 

Did it, then, matter that at the material date the appellant was un- 
deniably domiciled in Eire? Lord Caldecete and Humphreys, J., were 
emphatically of the opinion that the question of domicil is irrelevant to 
the consideration of an individual's nationality. Speaking generally, 
this is undoubtedly true, and ever since Udny v. Udny® the distinction 
between nationality and domicil has become a truism which the humblest 
student would not dare to overlook. But the case of the cession of territory 
is a peculiar one, because it is here, and probably here only, that nationality 

_is admittedly determined by a territorial test. If in this case allegiance is 

? 1924, A.C. 797, 813. 

3 (1873) L.R. 4 A. & E. 59. 

* (1894), 1 Q.B. 149. 

5 (1609) 7 Co. Rep. 1. 

* See Holdsworth, History of English Law, IX (1926), pp. 84-87; Forsyth, 
Leading Cases, pp. 257 sqq. 

- * Doe d. Thomas v. Acklam (1824), 2 B. & C. 779; Doe d. Auchmuty v. Mul- 
caster (1826), 5 B. & C. 771. The doctrine of these cases, arising out of the 
American,Declaration of Independence, is identical with that prevailing in 
America: M'Ilvaine v. Coxe's Lessee (1808), 4 Cranch 209; Shanks v. Dupont 
(1830), 3 Peters 242; Inglis v. Sailor's Snug Harbour (1830), 3 Peters 99. 

* (1869) L.R. 1 Sc. & Div. 441. 
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` determined by a territorial test, there is no a priori reason why it should 
be provided by residence rather than by domicil, and it is nihil ad rem 
to point to the distinction between the two conceptions. There is, however, 
no authority to be found in the books which would support the materiality 
of domicil? The real reason why residence rather than domicil is decisive, | 
is probably provided by the principle that a change of nationality should 
be suffered by those who are within the jurisdiction of the new sovereign, 
and jurisdiction within the accepted meaning of public international law 
extends to residents, not to those who in the peculiar sense of English law . 
are domiciled in the territory.!? 2 

3. Another noteworthy point arises from the judgment of Singleton, 
J. He derived from Doe d. Thomas v. Acklam and Doe d. Auchmuty v. 
Mulcaster, ubi supra, the rule that the inhabitants of ceded territory have 
a right to elect: “It is clear that cession of territory of itself does not rob 
a person of his status as a British subject. On cession he still has the right 
to elect what he will do.” 

This statement, by its emphasis on the subjective element, might 
perhaps be understood as involving the result that, provided the intention . 
of exercising the right of election was expressed in any shape or form, a 
person residing and continuing to reside in the ceded territory could remain 
a British subject while a person remaining in England after the cession 
could become a citizen of the ceded state. It is, however, more likely 
that Singleton, J., did not intend to propound this subjective theory 
stricto sensu, but merely desired to emphasise that a person leaving the 
ceded or annexed territory after its transfer, may by such change of vesi- 
dence elect to remain subject to the former sovereign. Such a qualified 
“right of election" is not without support in this country, but in view 
of the decision in Isaacson v. Durant!? it is doubtful whether it is possible 
to speak of the existence of any doctrine of election at all. The question 
in that case was whether a person resident in this country and born in 
Hanover at a time when the Crowns of both England and Hanover were 
held by William IV, became upon the dissolution of the personal union 
by the death of William IV a citizen of Hanover and an alien or remained . 
a British subject. The Court decided in the former sense on the ground 
that the claimant owed allegiance to the King in his capacity as King of 
Hanover and therefore, after William IV's death, continued to owe alleg- 
iance to the succeeding King of Hanover. In the course of the argument 
counsel contended that ‘‘in all cases where conflicting duties of allegiance 
arise, the subject has by general law, law which has been adopted into 
English law, a right of election of which sovereign he will become a subject.’ 
After a full review of the authorities, Lord Coleridge, delivering the 
opinion of the Court, rejected this view and said that all the earlier cases 
rested on the objective fact of residence. 


. See Dicey (-Keith), Conflict of Laws, sth ed., pp. 159, 173; Westlake, 
Private International Law, 7th ed., p. 377. 

10 See Oppenheim (-Lauterpacht), International Law, 5th ed., p. 266. 

11 See Edwards, “Common Law Naturalisation and Expatriation," Journal 
of Comparative Legislation, XV (1915), 108, 110. The author of this excellent 
article says that, while the authorities do not recognise an option in the usual 
sense, for the exercise of such option as there exists the tendency is to require 
"evidence more of deeds than of words." Similarly, Van Pittius, Ngtionality 
within the British Commonwealth of Nations (1930), pp. 73 sqq., with a full review 
of the authorities. 

12 (1886), 17 Q.B.D. 54. 
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The American authorities on the point are equally inconclusive. 
Inglis v. Sailor's Snug Harbour dealt with the question whether a native 
| of New York who remained there after the Declaration of Independence 
in 1776 (which is the decisive date under American law) and returned to 
England only in 1783 upon the recognition of American independence, 
had remained a British subject. The Court recognised the right of election 
and said that the only difficulty was “to determine the time when the 
election should be made." The Court held that ‘‘every act that could be 
done to signify the choice that had been made except actually withdrawing 
‘from the country was done by Charles Inglis," who had thus retained 
British nationality. In Boyd v. Thayer, Chief Justice Fuller obiter referred 
to the inhabitants’ ‘‘right of election . . . to retain their former nation- 
ality by removal or otherwise as may be provided." And Halleck says :!5 


"If [the inhabitants] remain in the territory after its transfer, 
they are deemed to have elected to become its subjects and thus have 
consented to the transfer of their allegiance. to the new sovereignty. 
If they leave sine animo vevertendi, they are deemed to have elected to 
continue aliens to the new sovereignty." 


4. The Anglo-American rules relating to the acquisition and loss of 
- British nationality in the event of changes of sovereignty may not only be 
expected to be in accord with, but are also a source, or at least evidence, 158 
of the rules of international law dealing generally with the effect of such 
changes upon nationality. It is therefore permissible and necessary to 
view Murray v. Parkes against the background of those rules of interna- 
tional law and to ascertain whether it contributes towards their clarifica- 
tion. 

The effect of a change of sovereignty upon nationality has of old engaged 
the attention of international practice and theory. The modern rule 
of customary international law may be formulated as follows: The nation- 
ality of the predecessor state is lost and that of the successor state is 
acquired by such inhabitants of the ceded or annexed territory as were 
- subjects of the superseded sovereign. While the exclusion of foreigners is 
self-evident,!” the other ingredients of the rule require some comment. 

(a) According to the statement of the rule it is immaterial whether 


13 (1830), 3 Peters 99; see note 7 above, and Moore, International Law Digest, 
IIT, 289 sqq. 

14 (1892), 143 U.S. 135, 162, 163. 

16 ist ed., p. 819; 4th ed., Vol. II, pp. 505, 506. 

16a See Oppenheim (-Lauterpacht), p. 29. ` 

16 See generally Halleck, International Law, 1st ed., pp. 816 sqq.; 4th ed., 
Vol. II, pp. 502 sqq.; Westlake, International Law, Part I (1904), 69 sqq.; Keith, 
The Theory of State Succession (1907), pp. 42 sqq.; Phillipson, Termination of 
War (1916), 35; Hall (-Higgins), International Law (1924), 685; Wheaton 
(-Keith), International Law (1929), 76; Oppenheim (-Lauterpacht), l.c. 434, 451; 
Fauchille, Droit Public International (1922), I, 856; Audinet, Réperioire de dr. 
int. I, 567 sqq., with very rich documentation; Niboyet, Manuel de dr. int. pr. 
(1928), pp. 253 sqq., and Traité de dr. int. privé français (1938), I, 135 sqq., 324 sqq. ; 
Von Bar, The Theory and Practice of Private International Law (translation, 
Gillespie, 1892), pp. 181 sqg.; Liszt (-Fleischmann), .Volkerrecht (1925), pp. 151 
sqq.; Alfred von Verdross, Völkerrecht (1937), p. 241; Pillet, Traité Pratique de 
dr. int. privé I (1923), 259 sqq. i 

17 [t is expressly asserted by the award dated the 12th August, 1876, of 
Mr. Thornton, umpire, in Masson v. Mexico, Moore, International Arbitrations 
III, 2542; Roumanian-German Mixed Tribunal, 6th November, 1924, Annual 
Digest, 1923-1924, No. 120 (Wildermann v. Stinnes); Edwards, l.c.p. 110; 
Oppenheim (-Lauterpacht), p. 434, and many others. 
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the change of sovereignty is brought about by conquest and annexation, 
cession or secession, and whether it results in extinction or dismemberment 
of the predecessor state. Hall (Higgins)!" and others!? suggest that a 
distinction must be made between the case of a “wholly conquered" and 
that of a “partially conquered state," and that in the former all subjects 
become subjects of the successor state, while in the latter only such subjects' 
suffer a change of nationality as “are identified with the conquered terri- 
tory at the time when the conquest is definitely effected." The practical 
effect of this distinction makes itself felt in so far as non-resident subjects 
of the extinguished state are concerned. It is obvious that they lose their’ 
nationality and prima facie, therefore, they become stateless. It is this 
result which those contending for the distinction desire to avoid. But it 
is a result which is not only supported by the numerous decisions of Courts 
making residence the test? but which is also logically inevitable; for 

` unless there is a treaty between the two states dealing with the question 
(an eventuality with which we are not here concerned), the successor state 
has no jurisdiction over persons who are not resident in the territory, and 
cannot therefore impose its nationality upon them. There is thus no 
justification for the suggested distinction. 

(b) Inhabitants change their nationality automatically. In the first 
place this involves the proposition that in the eyes of international law 
inhabitants acquire the nationality of the successor state, irrespective of 
whether or not its municipal law makes them citizens.?! Secondly, the 
statement implies that, in the absence of special provisions by treaties, 
customary international law does not recognise an option to elect? The 
many cases dealing with the complicated provisions of the treaties made 
after the last war? are therefore of little value for the elucidation of the 
customary rule of internationallaw. It is, however, doubtful whether the 
rule requires qualification so as to exempt those inhabitants from the 
change of nationality who within a reasonable time after the cession or 
annexation leave the territory. The American and, perhaps, the English 
practice referred to above would appear to indicate an affirmative answer ; 
moreover, Pothier** has said that “les habitants d'un pays démembré 
de la France peuvent conserver la qualité et les droits de citoyen en venant 
s'établir dans une autre province de la domination française.” Yet it 
seems uncertain whether this view “has the hallmarks of general assent 
and reciprocity” so as to express an accepted rule of international 
conduct, and logically the conclusion® seems inevitable that individuals 


18 p. 686. 

1° Art. 18 of the Draft Convention on Nationality prepared by the Harvard 
Law School's Research on International Law (Special Supplement to the American 
Journal of International Law, April, 1929—hereinafter referred to as Harvard 
Research); Audinet, /.c. Nos. 397 and 398; Von Verdross, l.c. 

20 See below, notes 31, 35. 

*t See, e.g. Oppenheim (-Lauterpacht), Lc. pp. 434, 451, or Audinet, lc, 
No. 39r, or Halleck, 7.c.; indeed, only Von Verdross takes the view that the 
question must be answered by municipal law. 

?: See Art. 18 of the Harvard Research's Draft Convention: Kuncz, Rec. 31 
(1930), p. 117; Oppenheim (-Lauterpacht), p. 434. 

? They are summarised by Gettys, American Journal of International Law, 
1927, 268. 

^! Traité de Personnes, Tit. III, Section x. 

** Language of Lord Macmillan in The Cristina, 1938, A.C. 485, 497. 

% Tt is drawn by Oppenheim (-Lauterpacht), /.c. P. 452. But Art. 18 of the 
Harvard Law School's Draft Convention proposes to generalise the American 
rule, at least in the case of dismemberment. 


, . EFFECT OF CHANGES OF SOVEREIGNTY, ETC. 223 
a NUES RUNE MSS dit ERE A AOC Moped niil io di te UR ER 


who leave the territory after cession or annexation, do so at a time when 
they have already come under the sway of the successor state so that they 
have become its subjects and cannot, in the absence of municipal legisla- 
tion, alter their status by emigration. 

(c) The most serious difficulty relates to the definition of the class of 
persons whose nationality changes. 

Continental theory and diplomatic practice has suggested at least 
four tests :?? A change of nationality is suffered by those subjects who 
are (1) born in or natives of the territory (irrespective of residence); (2) 

: born and resident in the territory; (3) either born or resident there; (4) 
resident in the territory irrespective of birth. The first of these solutions 
was adopted by the Prussian Courts in the well-known case of Count 
Platen? and has often since been applied.? Yet in modern times the 
decision in Count Platen’s case has become discredited?? and the tendency 
seems to be to favour the fourth solution according to which the new 
sovereign's nationality is acquired by residents or inhabitants, or ‘‘domi- 
ciliés,'?! a term which, it should be remembered, is very different from the 
English conception of domicil and merely connotes ordinary residence.?? 

Although there are some English and American** decisions which 
seem to attach weight to birth rather than residence in the territory, there 
cannot be any doubt that it is an established Anglo-American rule that a 

' change of nationality is suffered by “inhabitants.” A person is regarded 

as an inhabitant, if he or she is ordinarily resident or permanently settled 


?' See Fauchille, Audinet, or Niboyet, above note 16. 

=æ On which see e,g. Oppenheim (-Lauterpacht), p. 452, note 2. 

2 French Cass. Crim., 12th June, 1874, Clunet, 1875, 191; see also Trib. 
Civil de la Seine, 12th November, 1892, Clunet, 1893, 563, and Cass. Req., ard 
December, 1907, Clunet, 1908, 824; Polish Supreme Court, 14th August, 1923, 
Annual Digest, 1923-1924, No. 125; Rumanian-German Mixed Tribunal, 6th 
November, 1924, ibidem, No. 120 (Wildermann v. Stinnes) ; Egyptian Mixed Court 
of Appeal, 28th April, 1925, Annual Digest, 1925-1926, p. 266, although in another 
case the Court held that where only part of a state is annexed, non-resident 
natives do not acquire the new sovereign's nationality, so that Cypriots resident 
outside Cyprus continued to be Ottoman subjects after Great Britain had annexed 
Cyprus in 1914; 21st January, 1920, Annual Digest, 1919-1920, No. 136. See 
also Rivier, Principes de Droit de Gens (1896), II, 438: “Les régnicoles du pays 
conquis deviennent régnicoles de l'Etat conquérant.”’ 

3 See Schönborn in Strupp's Wörterbuch des Volkerrechts, II, 271; but 
Von Verdross /.c. approves the decision. 

*! German-Yugoslav Mixed Tribunal, 18th September, 1922, Annual Digest, 
1923-1924, No. 121 (Peinitsch v. German State); Weiss, Manuel d. dr. int. pr., 
p. 162; Liszt (-Fleischmann), l.c. p. 152; Audinet, l.c. No. 400. In France it 
has been repeatedly decided that “domiciliés” lose their former nationality even 
if they are not “originaires” : see, e.g. Cass. Crim., 7th December, 1883, D. 1884, 
1. 209; Trib. de la Seine, 8th April, 1938, Clunet, 1939, 92, which relies on an 
interesting passage from Pothier. 

%2 It is unfortunate that it has sometimes been too literally adapted to the 
English language: see, e.g. Oppenheim (-Lauterpacht), pp. 434, 451. 

33 Donegani v. Donegani (1835), 3 Knapp 63, 85, refers to "natives," but 
probably the term is used merely as an equivalent of "inhabitants." The same 
applies to Shanks v. Dupont (1830), 3 Peters 242. 

** In Tobin v. Walkinshaw (1856), r McAlister 186, Fed. Case No. 14070 
(quoted by the Harvard Research, p. 62) the Court held that a naturalised Mexican 
citizen resident in California at the time of its annexation to the United States 
was not a “native” of Mexico and therefore did not acquire American nationality. 

** Campbell v. Hall (1774), 20 St.Tr. 323, per Lord Mansfield, and many 
other cases mentioned by Dicey (-Keith), p. 160, or Edwards, l.c. p. 110; Boyd 
v. Thayer (1892), 143 U.S. 135, 162, 163, per Fuller, C.J.; Halleck, L.c.; Wheaton 
(Keith), p. 76, and many others. 
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in the ceded or annexed territory,** so that on the one hand a mere traveller 
or visitor has too fleeting a residence to be regarded as an inhabitant," ' 
and, on the other hand, domicil in the strict sense of English law is neither 
necessary nor sufficient.39 


In Murray v. Parkes, ubi supra, the Court disapproved of the contention, 
that the appellant had acquired Irish and lost British nationality merely . 
because he was born and domiciled in Eire. It is for this reason that the 
decision has significance for international law in general. It strengthens 
the modern tendency of exempting those who are natives of or who are, 
domiciled in, but not residents of the territory, from the change of nationality. 

This problem of international law recently acquired considerable prac- 
tical importance when Germany invaded Austria. On that occasion it was 
contended that Austrian subjects who at the material date were not 
resident in Austria and, of course, did not return there or submit themselves 
to the new sovereign, did not acquire German nationality, but became 
stateless. The Home Office, however, did not accept this view, which, it 
is submitted, may derive support from the implications of the Divisional 
Court's decision. 

F. A. MANN. 


** Art. 22 of the Harvard Law School's Draft Convention speaks of “habitual 
residence." Humphreys, J., said in Murray v. Parkes, ubi supra, at p. 562: 
“The word ‘inhabitants’ in this connexion must receive its ordinary meaning— 
namely, the people residing in the territory lost to the Crown, or, to use the 
expression of Abbott, C.J., in Doe d. Thomas v. Acklam, ‘ the people composing 
the state.’ ” Hall (-Higgins), l.c., speaks of those “identified with the conquered 
territory," a vague and unsatisfactory expression. 

37 Edwards, l.c. p. 110; Liszt (-Fleischmann), p. 152. 

38 The view which makes residence the exclusive test deserves approval, 
because it is in harmony with the general conception of jurisdiction as understood 
by public international law: see above note ro. 


STATUTES 
The Personal Injuries (Civilians) Scheme, 1941 


In the last war 280 tons of German bombs killed and wounded some 
'4,500 people on British soil! Future improvements make these figures 
seem puny, but it was not then possible to experience the complacency 
that the greater suffering tends to have for the less. Charities, organised 
in the Prince of Wales Fund, drew widespread support, and were sup- 
plemented by Exchequer grants by way of relief. But the demands for a 
comprehensive Government compensation or insurance scheme were 
blanketed with assurances that "Germany was going to pay to the last 
farthing." Claims, due to mature on the day of just retribution, were 
filed with the Foreign Claims Office. Restitution “for all damage done 
to the civilian population" was provided for by Art. 232 of the Versailles 
Treaty. The bill came to more than £36 millions.? For each loss of civilian 
life an average sum ‘of £1,462 was claimed, based on the capitalised value 
of the pensions supposed to be granted. The Civilian War Claimants’ 


1 The Times History of the War, Vol. 19, p. 259. 
3 Reparation Commission Report, Appdx. VII. 
* Report of the Mixed Claims Commission, U.S. and Germany, p. 206. 
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Association maintains that in Folkestone one permanent pension of £12 
a year was actually granted, and that it was a similar story in other places. 
A decade’s sordid bickering closed with Civilian War Claimants’ Association 
v. R.4 which gave the coup de grâce to the last hope for adequate com- 

. pensation. All of which went to show that in law, at any rate, the dis- 
tinction between a government and its people was not in doubt. 

` ' The present Scheme,’ said to be unique in the history of the world, 
was foreshadowed in January, 1939,” together with the broad ideas which 

- would inform it. These ideas are best grasped by a discussion of the 
Scheme's most important definitions.® 

Two types of eligible making injury are defined in Art. 2. “War injury” 
means a physical injury caused by the doing of any injurious act by the 
enemy, or in combating him, or by the impact of any aircraft, enemy or 
friendly, or anything dropped from such aircraft. ‘War service injury” 

- means any physical injury which the Minister certifies to have arisen out 
of and in the course of the performance by a civil defence volunteer® of 
his duties as such. The distinction is that a war injury may happen to 
any one, but only as a result of actual war operations; a war service 
injury can happen only to a civil defence volunteer, but is any injury he 
suffers in the scope of his employment. 

“Volunteer” in the term “civil defence volunteer" is of neutral 
significance, harking back to the early days of unpaid wardens. The class 
now includes members of any of the organisations set out in the Schedule 
to the Scheme. This is noteworthy for its omissions. Ordinary employees 
of a local authority not engaged by it in the performance of its civil defence 
functions, or contractors’ workmen, are not civil defence volunteers, 
though injured in demolition work. Nor are members of voluntary salvage 
squads, who have done excellent service. It is uncertain also whether a 
member of a civil defence service who is put on other work, say shelter 
construction during a quiet period, still ranks as a civil defence volunteer 
while so engaged. : 

A second pervading distinction is between two sets of compensation 
rates. There are "injuries which may be compensated on the higher 

` scale,” and “other injuries." The higher scale applies to all war service 

injuries, and those war injuries which are sustained by “gainfully occupied 
persons." These latter are persons dependent on their work for a living, 
or normally so dependent, though temporarily unemployed. Persons not 
gainfully occupied fall to be compensated on a lower scale (unless, of 
course, they are civil defence volunteers), and will almost certainly belong 
to one of the following classes: persons living on investments; persons 
` retired on superannuation; old age pensioners; persons so long 


* [1932] A.C. 14. 

5 S. & O., 1941, 226; replacing earlier Schemes of 1939 and 1940. The 
enabling Act is the Personal Injuries (Emergency Provisions) Act, 1939. The 
Personal Injuries (Civilians) Regulations, S. R. & O., 1941, 578, contains certain 
rules of administration and practice. 

* Such phrases always exaggerate. By the Laws of 26th December, 1914 
and 7th April, 1919, the French Government assumed a wide responsibility for 
civilian injury, and by 1924 had paid some 516 million francs compensation ; 
Report Mixed Claims Commission, supra, p. 134. 

* Hansard, Vol. 343, col. 28. 

: * The Scheme employs an extensive jargon, the definition Article 2 running 
to twenty-five paragraphs and sub-paragraphs. 

° See below for an explanation of this term. Professor Chorley has drawn 
the writer's attention to its peculiarities. 
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unemployed that they have forfeited benefit; and, the largest class of 
all, housewives. g : 

In its original form, the Scheme made no provision at all for non- 
gainfully occupied persons, and their admission to compensation, albeit 
on a lower scale, represents a concession to severe criticism which nearly. 
defeated the whole Scheme. The exclusion was justified by tbe denial 
of any inherent claim to compensation in the population at large. Com- 
pensation was due for injury suffered in the national service, and national 
service was ideally defined to include not only civil defence volunteers, 
(for whom some pensions scheme was in any event a necessity), but also 
all those who, by working in their occupations, were contributing to the 
national effort (gainfully occupied persons).! This covered bookmakers' 
clerks, but not housewives. Even assuming this reward-for-services- 
rendered theory of compensation, the framers of the original Scheme seem 
to have been unaware that in the average household the housewife earns 
her living by the work she does, which is work of high national im- 
portance.? Nor, still assuming the theory, should the distinction prevail 
where the population is, theoretically at least, fully mobilised. However, 
it should be clear that the war injured civilian deserves better of his 
country than Public Assistance, and by the admission of non-gainfully 
occupied persons to compensation, though on lower rates, the reward 
theory is tacitly and partially abandoned in favour of the more proper 
basis of State responsibility for individual calamity arising from a national 
and common danger. 

The generic term for the various kinds of payment under the Scheme 
is "award." There are three heads of award: Injury Allowances (Arts. 
6—10); Pensions and Allowances in Respect of Injuries Causing Serious and 
Prolonged Disablement (Arts. 11-13); and Pensions and Allowances in 
Respect of Injuries Causing Death (Arts. 14-2 1). 

A. Injury allowances are “temporary and provisional payments" 
payable weekly or at such other intervals as the Minister may direct, for 
a period of twenty-six weeks, and only after there has been continuous 
incapacitation for seven days. In Workmen's Compensation, a right 
accrues after three days, and it was ungenerous to extend this period. 
Art. 7 speaks of “incapacity for work." This ambiguous phrase has been 
a constant source of trouble in Workmen's Compensation,? but in a 
context which includes people who may do no work at all, defies reasonable 
comprehension. Applied to these people it can mean only "'Incapacitated 
for work if he did work” and the next question is “ What kind of work”? — 
A Cabinet Minister's or a professional Rugby player's? 

The two basic rates of injury allowance, the higher and the lower 
scales, are both divided as for married men, unmarried men, and women, 
and each of these divisions is sub-divided for the case where the injured 
person is in hospital and the case where he is not. Each division and 


10 Hansard, Vol. 352, col. 1253, et seg. The Prayer for annullment was lost 
by 137 votes to 113. 

i See Hansard, Vol. 351, col. 244; Vol. 352, col. 1353. 

12 Perhaps an acquaintance only with the more rarified social atmospheres is 
to blame. Comparable is the official characterization of families with more than 
five children as “abnormal”; Hansard, Vol. 352, col. 793. 

15 A suggested definition is “ Practical inability to do any work or engage in 
any business which the workman, having regard to his abilities, education, age, 
and experience, might reasonably hope to undertake presently or at some future - 
time” (Batt, Master and Servant, p: 414). i 
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sub-division carries its own rate of award. Unmarried persons under 18 
receive half of what would otherwise be the appropriate allowance. 
National Health Insurance and Unemployment Assistance benefits are 
taken into account to reduce the injury allowance. It is understood that 

- the normal practice is to withhold these benefits and pay the full injury 
allowance. A man who has married since the date of his injury is treated 
as single. Cases, common after the last war, spring to mind, of affianced 

`~ soldiers being wounded, subsequently being nevertheless accepted in 

. marriage, and then, when on their return to civilian life they found them- 
selves incapable of working, were held ineligible for pensions in respect of 
their wives. 

By Art. 10 a person to whom an injury allowance on the higher scale 
has been awarded, may have it increased in respect of dependent children,“ 
so long as the child concerned is residing with that person, or that person 
is contributing to à reasonable extent to its support. Where the injured 
person is a woman, the increases are payable only if she is not receiving 
maintenance for the child from an individual liable to contribute to its 
support, and, if she is a married woman, only if her husband is incapable 
of self-support or is 65 years old or more. A person is incapable of self- 
support if he is suffering -from a physical or mental infirmity of a per- 
manent or prolonged nature whereby he is rendered so incapable. The 
curious result of this last provision is that if a married woman who is. 
gainfully occupied is.unfortunate enough to be wounded at a time when 
her husband is ill, but not a permanent invalid, she will receive no allow- 
ance ünder this Scheme in respect of her children. If she is not gainfully 
occupied, no possibility of an allowance arises in the first instance. 

' p. Once the twenty-six-week period has passed and not been extended 
by an exercise of the Minister's discretion, the injury allowance ceases, 
and. further compensation is obtainable only as for serious and prolonged 
disablement. Unlike the injury allowance rates which are basic, the rates 
for serious and permanent disablement are maximum, being payable in 
full only where the degree of disablement is total, and suffering propor- 
' tionate deductions for lesser degrees of disablement. The degree is assessed 
by certifying as a percentage the proportion between the condition which 
has been caused by the injury and the condition of a normal healthy person 
of the same age and sex, taking the latter condition as 100 per cent. No 
disablement is serious and permanent which is less than 20 per cent. It 
follows that a person whose disablement is certified as less than 20 per cent 
exhausts his means of compensation when his injury allowance determines. 
-In assessing the degree of disablement, neither the earning capacity 
of the disabled person in his own or any other occupation, nor the extent 
to which the disablement has been aggravated by individual factors or 
extraneous circumstances may be taken into account. The first limitation 
perpetuates the myth first woven round the subject of “ partial incapacity ” 


M A “dependent child” is defined as one born at any time not later than 
nine months after the material date (i.e. the date of the occurrence of the injury) 
who is under fifteen years old at that date and who, if born before then, was 
residing with and maintained by the injured person. It may be: a legitimate 
child; a child legitimated before the material date; an adopted child; a step- 
child of an injured man who was married to the child's mother before the material 
date; an illegitimate child; a child legitimated after the material date. In the 
last two cases, if the injured person is a man, the child's parents must have been 
living together as husband and wife, with the father maintaining the mother, for 

the year preceding the material date; Art. 2 (2) 7. 
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in Workmen's Compensation. This has it that the degree of incapacity 
has nothing to do with what is termed “the vagaries of the labour market.” 
Thousands of fully able-bodied men may be unable to find work; the 
lawyer notwithstanding takes for real what even the economist only 
- dreams about, a free market in perfect equilibrium, and assesses the. 
degree of disablement in an economic vacuum. One limb missing equals -~ 
50 per cent disablement or thereabouts. A man and an arm are related to 
each other mathematically. The second prohibition means that:a man 
already without one limb (an “individual factor or extraneous circum- . 
stance") who loses another is treated as antecedently a normal, healthy 
person. At this point, the useful quantifying fiction of “normality” 
passes into mere untruth. As common sense and common law recognise, 
an injury pertains to that individual who suffers it, not to the part of his 
body which is affected.!5 

The award to the disabled person himself is termed a pension. The 
maximum pension rates are on two scales—for injuries which may be com- 
pensated on the higher scale, and for other injuries. Within these cate- 
gories, there are lower rates throughout for women and for persons under 
18, though à married person under 18 is treated as over that age. Under 

Art. 11 (3) severe cuts in the pension payable are made when the person 
concerned is one to whom a pension, or in respect of whom an allowance, 
is payable out of public funds!? in respect of the death of any person (not 
being a pension or allowance payable only in case of need). It is hard to . 
. see any reason for this beyond a general Treasury malaise at the idea of - 
paying the same person in two capacities. If a woman civil defence 
volunteer is in receipt of a Widow's Pension, her pension under this 
Scheme is cut, though they are paid under different rights, and though 
the former pension is contributory. 

Together with his own pension, a married man who is seriously and 
permanently disabled, and whose injury is compensatable on the higher 
scale, may receive an allowance in respect of his wife where he is residing 
with her, and an equal or lesser allowance, at the Minister's discretion, 
where he is not so resident, but is contributing to a reasonable extent to 
her support. Seriously and permanently disabled persons compensatable 
on the higher scale may also receive allowances in respect of dependent 
children. These allowances are lower in respect of the children of a man 
in respect of whose wife an allowance is being paid, and decrease after the ` 
first child. Where the injured person is a married woman residing with 
her husband, she can only obtain allowances for dependent children if 
both, her husband is in need, and either incapable of self-support or not 
less than 65 years of age. A provision similar to this has already been 

"commented on in Art. ro, and here the stringency is increased by the 
necessity for proving need. These provisions are rounded off with a rule 
. that where the weekly value of the contribution which is being made to 
the maintenance of a child is less than the amount of the allowance awarded 
in respect of it, the allowance may be proportionately reduced. Pre- 
sumably this rule was intended to guard against the misuse of children's 
allowances. Since the average allowance in respect of the child of a 50 per 
cent disabled person is three shillings a week, anxiety on this score was 


15 Such a principle operates both for and against the advantage of the 
individual concerned. If A negligently injures a limb of B's that was shortly 
due for amputation, the damages will be reduced. 

.1$ Defined in Art. 2 (2) 14. 
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misplaced. The possibilities both of use and misuse of allowances on such 
a scale are alike limited. Throughout these provisions too, the shadow 
of a means test is easily seen. It was denied that a means test was to be 
applied to any part of this Scheme, but how else can need, which is taken 


. into account expressly at various points, and impliedly at others, be 


determined? And for what other reason does s. 5 of the enabling Act 
give inquisitorial powers to inquire into earnings? 
Review proceedings are best mentioned here, since the head injuries 


. and neurological conditions common in war are apt to have delayed effects 


and suffer subsequent deteriorations. Art. 34, however, goes well beyond 


* the scope of review as commonly understood. Under it, the Minister may 


at any time review any award, and if it appears to him that by reason of 
mistake of fact, change in the condition or circumstances of the person to 
whom the award was made, ov for any other reason whatsoever, it is expedi- 
ent to do so, he may alter the rate of or cancel an award. 

C. The pensions and allowances payable on death are all (with one 
exception)!" subject to two conditions. First, they arise only in respect 
of an injury which may be compensated on the higher scale. Secondly, 
the death must be the “direct” result of the relevant injury. The only 
guide to the meaning of “direct” is a limitation in Art. 29 that no award 
is payable in respect of the death of any person where it occurs more than 
seven years after the date of the injury. This arbitrary limitation re- 
suscitates a provision in the Royal Warrant of 1919. It takes only a small 
intelligence to realise that death can ensue solely and directly from a war- 
time injury after a lapse of more than seven years, and only a cursory 
acquaintance with the facts to know that there were hundreds of such 
cases after the last war. Four years of sustained criticism led to a modifi- 
cation in 1923; but the rule now re-appears in all its pristine ineptitude.!* 
Apart'from this, two main problems arise in connection with “direct.” 
The first relates to those cases where pre-existent disease contributes to 
the ultimate death. In the interpretation of the words “personal injury 
by accident" in the Workmen's Compensation Acts it has been held in 
such cases that so long as the employment is a contributory factor in 
causing the death, this is sufficient. The second relates to those cases 
where a chain of causes following on the relevant injury, culminates in 
death. Here, in Workmen's Compensation, the ordinary teleological views 
of the common law have been applied.? It appears that the Minister's 
views on these problems have vacillated. At the start, there was a fairly 
wide interpretation. Thus, some claims from men engaged in demolition 
work who were injured when rickety walls caved in, were accepted, 


17 Under Art. 21 a widow or dependent child may receive a pension if in 
need solely because the death of the deceased has terminated a pension, super- 
annuation allowance, or other income of which he was in receipt. This applies 
where death results from an injury not compensated on the higher scale. 

18 Tt appears also in the Royal Warrant of 1939, and there the justification 
was that ‘It does not exist though it is there in theory” because any “deserving” 
case will be considered though outside the seven year limit; Hansard, Vol. 352, 
col. 835. But it is there in print—a substantive provision. 

1 In Clover Clayton & Co. v. Hughes, [1910] A.C. 242, where a workman 
ruptured an aneurism in turning a bolt, Lord Loreburn, L.C., said: “It seems 
to me enough if it appears that the employment is one of the contributing 
causes.without which the accident which actually happened would not have 
happened.” Substitute “injury” for “employment” and “death” for “accident” 
for the present purposes. 

10 See, e.g., Dunham v. Clare, [1902] 2 K.B., p. 292, per Collins, M.R. 
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though injuries to third persons caused by the demolition with the use of 

explosives of bombed buildings were held not eligible for compensation. 

A much narrower view now appears to have been adopted, the injury 

having to be more or less contemporaneous with the explosion. Whatever 

evidential value a close time relation may have in determining whether, 
an injury is direct, this factor cannot form the basis of a reasoned theory 

on the subject, and to exaggerate its importance constitutes a mechanistic 

approach with restriction as its result. Such a policy on the one hand 

lacks the formal merit of conformity with common law views, while on. 
the other it fails to gain any compensating advantage by intrinsically 

improving on them.” It has, however, obvious administrative advantages 

in connection with demarcation between the Scheme and the Workmen's 

Compensation Acts. 

Where a man has died within twenty-six weeks of his injury, his widow 
may be awarded a special temporary allowance for the ten weeks following 
on his death. The permanent widow's pension is on two scales, being at 
a higher rate in cases where she is over 40 years old, or has a dependent 
child, or is incapable of self-support. A widow eligible for a permanent 
pension who has a dependent child of the deceased husband residing with 
her or under her control may receive an allowance in respect of that child. 
As has already been noticed in another connection, the allowance may be 
reduced where the actual maintenance of the child is costing less than 
the allowance. 

The dependent children of deceased persons may also receive per- 
manent pensions. Where the deceased was a man, such pensions are only 
awarded if the child is not residing with or under control of the widow, 
being a widow eligible for a permanent widow's pension; for in the case 
where they are so resident or in such control, the widow may receive 
allowances in respect of them. The dependent child of a deceased woman 
is eligible for pension only where it is not possible to obtain its support 
‘from any individual liable. 

A parent of a deceased person who is in need arising from the fact 
that he is at least 65 years old (or she is at Jeast 60 years old) or from some 
infirmity not of a temporary character, and to whose support the deceased 
bad been regularly contributing during the year immediately preceding 
the date of his death, is also pensionable. Since, as even the Scheme 
recognises, death may result directly from the injury at more than an 
interval of one year, it is difficult to appreciate why the necessary period 
of contribution should precede the death. The very injury culminating in 
death may have prevented the deceased from rendering support during 
this period, which should therefore have been related to the injury. Where 


1 The writer is indebted to Professor Chorley for this information, though 
the view expressed thereon is his own. 

22 The Scheme as a whole raises in an acute form an interesting question 
which space allows only to be presented for consideration. Where there is 
executive administration of a law couched in terms which have already been 
the subject of a developed case law, how far is it desirable to adopt the common 
law interpretation ex toto, and how far legitimate to depart from it? No settled 
policy seems to have been adopted in this instance. Thus, while the common 
law rules of causation have not been accepted, the case law defining scope of 
employment has been; a civil defence volunteer killed on his way to report for 
duty does not suffer injury in the performance of his duty. This ruling was based 
specifically on the Workmen’s Compensation cases; Hansard, Vol. 371, col. 545. 
Both in the one case the departure from and in the other the adherence to settled 
case law, operate against the interest of the injured party. 
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there is more than one deceased child in respect of whom a parent is 
pensionable, only one pension may be awarded; and where two parents 
are eligible in respect of the same death or deaths, only one pension may 
be awarded at a slightly increased rate. Two, it seems, must live as cheaply 
„as one. 

Orphan brothers and sisters of a deceased person who are in need and 
to whose support the deceased had been regularly contributing may be 
awarded pensions which in the aggregate must not exceed ten shillings: If 
there are four orphans this means a maximum of half-a-crown each a week. 

By Art. 33 the Minister may, wherever he considers the circumstances 
justify it, award a lump sum in lieu of the pensions and allowances raised 
by serious and permanent disablement or death. There is no indication 

' of the principles of assessment to be adopted. 


An outstanding matter of general legal interest in the Scheme is its 
relation to common law and statutory rights. By s. 3 of the enabling Act, 
(1) the Workmen’s Compensation and Employers’ Liability Acts are 
totally excluded in respect of injuries within the scope of the Scheme; 
(2) no compensation or damages under any enactment or contract, or at 
common law, are payable on the ground that the injury was attributable 
to? negligence, nuisance or breach of duty, by any person in the case of 
a war injury, and by the civil defence. volunteer's employer, any person 
who has any responsibility in connection with his duties, or by any other 
civil defence volunteer, in the case of a war service injury. The argument 
in favour of such a provision is that the Scheme raises a national respon- 
sibility for civilian injury in war time, which responsibility should be 
discharged by speedy administrative action, and not be subjected to the 
dangers, delays and uncertainties of litigation. Workmen's Compensation, 
- in particular, contemplates industrial risks only, and employers and 
insurance companies have not calculated their liabilities on any other 
assumption. Regarded practically, the scope of the rights curtailed is 
less wide than might at first sight appear. Whether any person other than 
a civil defence volunteer could ever establish that his injury arose in the 
course of his employment is very doubtful. Where a workinan is injured 
in an accident resulting from a risk to which everyone is subject, but 
which is not necessarily incident to the performance of his work, or to 
which he is not by his work abnormally subjected, the accident does not 
arise out of his employment.5 In Knyvett v. Wilkinson Bros. and Allcock 
v. Rogers? persons in the street in the course of their employment were 
injured by enemy bombs; held, the injuries did not arise out of the 
employment. Here, the persons injured were subject to the same risk as 
any other person in the street. Suppose the workmen had been injured 
in the same way in an arms factory; would the principle of “locality risk” 
apply,? namely that their employment had brought them to a particular 


*3 The unusual words "attributable to” are necessary to avoid a termino- 
logical conflict with the definition of “ war injury," which is “a physical injury 
. caused by, etc." Asitis, when read in this connection, “attributable to” denotes 
the ‘causa causans, and "caused by” the causa sine qua non. 

7 See Hansard, Vol. 351, col. 246. 

3 Per Russell, L.J., in Lawrence v. George Matthews Lid. (1928), 21 B. 345. 

2 (1918), 11 B. 50. 

7 (1918), 11 B. 149. 

?» “Locality risk" is discussed fully in Thom v. Sinclair, [1917] A.C. 127. 
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place which turned out dangerous? It is submitted that in conditions 
where indiscriminate bombing prevails, the answer is in the negative. 
The whole topic is of the Titus-Seius order, and not much is lost by its 
exclusion. Nor does the definition of war injury lend itself to the creation 
of common law rights in negligence. The writ will not run against negligent . 
enemy pilots; and there would be very few cases where an action could 

be successfully prosecuted against a member of friendly armed forces who ' 
had acted in the bona fide execution of his duty. Civil defence volunteers 

injured by the negligence of their fellows would often find themselves , 
baulked by the doctrine of common employment, and, in those civil 
defence organisations established and maintained directly by the Crown, 

could proceed in contract only by petition of right, and in tort not at all. 
Against such a background all the considerable arguments which exist 
against the abrogation of common law rights assume a less impressive 
character, and could have been refuted in principle for an overriding 
collective responsibility, clear, egalitarian, and generous in character, to 
meet a common hazard. It is unfortunate that, in practice, the Scheme 
shares none of these desiderata. 

In cases falling outside the prohibition of s. 3 (these will be suits by 
civil defence volunteers against parties other than their employers or 
fellow volunteers) damages may still be pursued. By Art. 31 (x) where 
- damages or a sum in settlement has been received, any award under the 
Scheme may be reduced by the weekly value thereof. Art. 31 (2) continues, 
that where a person refuses or neglects to claim, or takes proceedings to 
recover, or continues proceedings to recover damages, or accepts a sum in 
settlement, in respect of an injury for which an award may be made under 
the Scheme, and the Minister considers his action to be unreasonable, the 
award may be withheld, cancelled or reduced. The joinder of these two 
paragraphs should not be allowed to conceal their essential dissimilarity. 
So long as a restricted sphere of common law action remains open, it is 
better to have an adjusting provision like Art. 31 (1) than the obscurities 
and hardships entailed by the alternative possibility of a doctrine of 
election between remedies. Art. 31 (2), however, is penal?? Under it, the 
Ministér constitutes himself compulsory legal adviser to injured civilians, 
and uses his discretion to grant or withhold awards as a stick to beat them 
into submission. This is an abuse of discretion. That pressure may be 
applied for a suit to be commenced or a settlement to be refused is especially 
ironical when it is remembered that the main justification for excluding 
common law rights was the professed anxiety to save people from the toils 
of litigation. In the final analysis, therefore, no common law rights are 
preserved intact; most are abrogated, and the remainder made dependent 
on ministerial fiat. 

By s. 4 of the Act, an employee who is in receipt of an injury allowance 
and who would be entitled to sick pay from his employers in respect of 
' the same period of incapacity, is entitled only to the sum by which the 
sick pay exceeds the allowance. 

It is also convenient to notice at this juncture that under Art. 26 of, 
the Scheme where an injury is attributable to the serious negligence or 
misconduct of the person sustaining it the Minister may withhold, cancel 
or reduce an award. In Workmen’s Compensation the much stronger 


23 This is immediately appreciated if an effort is made to find a judicial or 
reasonable basis for the amount by which an award is to be reduced in the event 
of non-compliance with the Minister’s wish. 
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phrase "serious and wilful misconduct" is used and is interpreted re- 
strictively. There, too, even serious and wilful misconduct does not oust 
compensation in cases where the injury results in death or serious and 
permanent disablement.39 

Thanks to the energetic activities of the women M.P.s the aspect of 
the Scheme which has received most public attention is its discrimination 
between the sexes. Though a good deal might be said on this subject, 
only the following few observations are ventured. The original exclusion 
, of non-gainfully occupied persons, though not based on sex-discrimination, 
had this practical effect, since the largest class affected was housewives. 
These were admitted on lower rates. Cutting across both sets of rates, 
however, is a second differentiation between men and women. Apart from 
drawing-room sallies at the expense of the ladies, the only argument made 
in favour of this difference is that it has always existed in other spheres of 
social insurance. This argument is typical and would be inconclusive even 
if the Scheme were a social insurance (which it is not) and arose in different 
circumstances. The fact is that under it, at a time when women are being 
conscripted into industry on a large scale, a married woman, whose 
husband may be in the Forces, finds herself treated unequally with a 
youth on the next lathe who was injured at the same time. The plea based 
on the lower average wages of women is bad. The theory underlying this 
Scheme (though violated in several places) does not properly admit the 
computation of earnings. Besides, many factors other than loss of earnings 
enter into an estimate of the damage caused by personal injury. The 
disfigurement of a woman is normally much more serious for her than it 
would be for à man! It is true that a theory of abstract sex-equality 
pushed to an extreme conclusion would mean that a widower should receive 
a pension for the loss of his wife, a result which would not be justified by 
social facts as they are. This has been pointed out in support of an argu- 
ment that the differentiation in rates is justified by the male's responsibility 
in caring for the family. It is said that equal rates would weaken this 
responsibility and loosen family ties. This does not explain why an un- 
married man should receive more than a woman. It is not a question of 
sex-equality in the abstract, but of a common sentiment of justice. Good 
law exists on a plane of well-sprung tension between the facts as they are 
and as they ought to be, and there is no inconsistency in standing by 
equal rates for men and women, while at the same time denying a claim 
in husbands for pensions in respect of their deceased wives. 

It is not necessary to be of that school which, when it is a question of 
‘executive power, is so ready to confuse the word for the wicked deed, to 
be alarmed by the kind of discretion which is here made over to the 
Minister. The wide terms of the article granting review powers and the 
extraordinary control wielded over the rump of common law rights have 
already been noted. By Art. 39 (2) where a person to whom or in respect 
of whom a pension or allowance for serious and permanent disablement or 
death may be awarded is, in the opinion of the Minister, unworthy of a 
grant from public funds, the Minister may withhold the award or cause 
it to be forfeited. Art. 34 exceeds all that has gone before in providing 
,that awards in respect of serious and permanent disablement or death 
may be granted provisionally, or upon any other basis, and for such period 
as the Minister thinks fit. There is no appeal to a court of law on any 


3 S. 1 (1) (b), Workmen's Compensation Act, 1925. 
31 See note 15 and the sentence to which it relates, 
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question arising under the Scheme, s. 1 (4) of the Act making the Minister's 
decision final and conclusive.? Some of the discretions will, by their 
nature, be difficult to administer on a logical principle; all of them have 
poor material on which to work. Beyond this, however, lies the question 
whether any but a few of them were necessary at all, subject to court . 
review or not. It is hardly possible to speak of a right to compensation 
arising under the Scheme. Rather, the Scheme sets boundaries and gives 
signposts in an area within which the Minister may roam at will No 
one can accept the sincere and reiterated statements by the Minister of 
his will to sympathetic administration? as any kind of substitute for legal 
rights. Considering, in particular, the legislation on war damage to 
property, it must be asked whether there is any valid reason why a war-time 
injury to an individual in his personality should not receive the same 
certainty in protection as a similar injury to a property holder in his 
interest. 

The substantive granting provisions of the Scheme are deprived of 
clarity or precision by the jumble of conditions precedent and restrictions 
beneath which they are submerged. Rates, which are parsimonious at 
their best and negligible at their worst, are not even founded on a clear 
principle. ‘‘We have framed the Scheme with regard to war injuries partly ` 
on war pensions rates, partly on workmen's compensation rates, and 

" partly on the Ministry of Health insurance scheme rates. That may seem 
to be rather a muddle....'5* Ribald comment seems invited. Nor has 
the opportunity afforded by new problems and a general will for reform? 
been allowed to react on the accumulated experience of the past. No- 

* “where is this more in evidence than in the matter of children's allowances. 
At a time when purchasing power was much greater, the B.M.A. considered 
that 6s. od. a week on food alone was the absolute minimum necessary to 
keep a person in bodily health; Sir John Orr said it was ros. Under this l 
Scheme, there are different rates for different purposes. The rates of 
allowance for children of disabled persons vary from 8s. 4d. to 5s.. These 
are maxima, the proportion paid being dependent on the degree of dis- 
ablement. Pensions to dependent children of deceased persons range from 
Ios. to 5s. These rates are considerable increases on those in the original 
Scheme. Actually, it needs more food to keep a young child in health 


32 The only provision in the nature of an appeal (though complete control 
still remains with the Minister) is that in a case of serious doubt or difficulty 
arising on the evidence relating to a medical question, the Minister may obtain 
the opinion of a panel of experts; Art. 24. 

33 Note 17 contains one example of many. The writer's information and a 

. limited experience go to show that in straightforward cases, the award is made 
quite quickly. 

34 In restricted space it was necessary to concentrate on the substantive 
clauses, rather than the provisos. Readers of the Scheme will notice many more 
restrictions than have been mentioned, some very involved. See, e g., the time 
bars in Art. 17 (4); limitations on funeral allowances granted in Art. 20. 

35 The total pension for orphaned brothers and sisters of deceased persons 
cannot exceed ros. Two aged or infirm parents receive 12s. 6d. in respect of the 
loss of however many supporting children, subject to a 5s. maximum increase at 
the Minister's discretion in a special case. A widow with three children would 
receive 42s. 3d. An injured housewife in hospital would receive 9s. 4d.; her 
unnmarried brother, also in hospital, would receive 24s. 6d., and her married 
brother, in hospital or out, 35s. 

36 Hansard, Vol. 351, col. 266. 

37 Criticism of the Government's war pension schemes is the more impressive 
in that it is voiced by all shades of opinion. 
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than it does an adult, and food is only one item in maintenance. Nor does 
the law seem to find it possible to fix any basic rate at all. “With five 
departments in the State concerned, there are no fewer than eleven different 
- scales dealing with children's allowances.’’38 Finally, a theory of diminish- 
sing costs is applied to children after the first, which may be true of mass- 
produced motor cars, but which every mother can deny applies to her 
‘children. This penalisation of large families, an injustice constantly 
attacked in times of peace, is the less understandable even from a utilitarian 
. standpoint when war drains the nation of its youth. In short, the Scheme 
hardens and perpetuates principles of pension law demonstrated unsound 
by the criticism and hard cases of a generation; and adds a few of its own 
for good measure.?? 


88 Mr. George Hall, Hansard, Vol. 352, col. 1305. If the whole field of social 
welfare is surveyed, including Government relations with voluntary agencies, the 
diversity is even more marked. 

*? Since this note was written, pension rates, though not injury allowances, 
have been increased by about 10 per cent. 


Morris FINER. 


NOTES OF CASES 
Administrative Criminal Law 


There is an interesting discussion reported in Hansard, 1942, Vol. 
377, col. 1847, about the case of a miner who was sentenced to fourteen 
days’ imprisonment by a Sheriff’s Court in Scotland for disobeying 

- a direction given by a National Service Officer of the Ministry of Labour 
and National Service to undertake work in a colliery as a stripper. Such 
a direction is made under Defence Regulation 58A which confers upon 
the Minister of Labour and National Service or on any National Service 
‘Officer the power to direct any person to perform such services as may be 
specified or described in the direction, being services which that person 
is, in the opinion of the Minister or Officer, capable of performing. 

. * The man in question had a long history of accidents as a miner, and 
had gone into employment of another type. When directed to return to 
colliery work he contended that he was not fit for it. His objection was 
süpported by a certificate from a medical practitioner. He was then 
examined by another doctor on behalf of the National Service Officer and 
certified as fit to work às a stripper. The case was referred to a local 
appeal board consisting of three laymen which came to the conclusion 
that the man was in fact fit to work and dismissed his objection. As he 
still refused to obey the direction he was prosecuted and sentenced. 

. The interesting and perhaps disturbing point which arises from this 
discussion is that the Court which dealt with the case had no jurisdiction 

.to examine into the question whether the man was really guilty, in the 

` -sense of whether he was really fit to work or not. The function of the 

Court was simply to decide what, if any, punishment, should be meted out 
to a man whose guilt had already been adjudicated upon by an adminis- 

‘trative tribunal which, as far as appears from the debate in Hansard, 

7 came to a decision upon medical certificates (see col. 1862) without having 
the practitioners who issued the certificates before it for examination and 
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cross-examination, and against the opinion of an experienced miners' 
agent to the effect that the man was not fit to work as a miner. 

Substantially, therefore, the decision whether or not a man shall go to 
prison.has in such cases been taken out of the hands of the ordinary 
criminal courts which have no jurisdiction to inquire into the question. 
whether he had reasonable grounds for refusing to obey a direction. It 
has been entrusted to what may justly be described as an administrative 
tribunal which can apparently act on documentary evidence of.a kind 
which could not be entertained in an ordinary criminal court. We thus, 
have the beginnings of what may be described. as administrative criminal 
law. Nor is this an isolated case, for as the Lord Advocate pointed out, 
there are other orders which can be made under Defence Regulations 
failure to comply with which may lead to a similar result. 

The function of the regular Court is in effect reduced to, first, that 
of ensuring that the administrative tribunal has reached its decision in a 
regular way and in accordance with the authority conferred upon it, and 
secondly, that of determining the punishment to be awarded. This may 
turn out to be an innovation of great importance. 

R. S. T. C. 


Confessions 


R. v. Hammond, [1941] 3 All E.R. 318, is an interesting and rather 
disturbing case. The appellant had been convicted of murder and the 
grounds of his appeal were that his confession of guilt had been wrongly 
admitted in evidence in the following circumstances. 

The prisoner had made a confession to the police under interrogation, 
` during the course of which he had among other things mentioned the 
place where he had hidden the money to obtain which he had committed 
the murder. During the opening of the case for the prosecution it was 
intimated by the defence that evidence of the confession would be objected 
to and in due course therefore the question of the admissibility of the 
evidence as to the confession was decided by the judge in the absence of 
the jury. 

The prisoner in the instant case objected to his confession being given 
in evidence on the ground that it had been forced out of him by rough 
treatment. During the course of cross-examination he was asked by 
counsel for the prosecution whether his confession was in fact true and 
replied in the affirmative. 

The judge admitted the evidence, the jury came back, and the con- 
fession, including the affirmation of its truth to counsel, was put in. The 
prisoner did not himself give evidence and was convicted. He based his 
appeal on the plea that the question as to whether he was guilty ought 
never to have been put to him by counsel during the discussion as to 
admissibility. . 

Unfortunately the report does not make it clear on what grounds the 
question was challenged. It rather appears that the argument was that 
in deciding whether the confession was extracted by violence it was 
irrelevant to know whether it was true; for the Court of Criminal Appeal, 
in holding that the question was a proper one, said that it was admissible 
because “it went to the credit of the person who was giving evidence. 
If a man says ‘I was forced to tell the story, I was made to say this, that, 
and the other,’ it must be relevant to know whether he was made to tell 
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the truth, or whether he was made to say a number of things which were 
untrue.: In other words, the contents of the statement which he admittedly 
made and signed were relevant to the question of how he came to make and . 
- sign that statement."' 
' . With respect, this argument appears to be fallacious. If the evidence 
was wrongly obtained it is quite clear on the authorities that it is in- 
admissible even if it results in the obtaining of other evidence which goes 
to prove that it is true (R. v. Lockhart, 2 East P.C. 658, R. v. Warichshall, 
-I Leach 263). It is obviously very important that this rule should be 
Observed and therefore it appears to me to be logically quite irrelevant 
to ask the witness whether his confession is true. It will be observed 
that this is an entirely different kettle of fish from asking a prisoner who 
-is giving evidence on the charge itself whether he did not do the criminal 
act of which he is accused. It is submitted therefore that this question 
was in fact irrelevant and ought not to have been admitted. 
; It is not very easy to follow the argument about the question going 
-to the man's credit. If he had answered “No,” the inquiry would not 
have been further advanced. The fact that he answered '' Yes" when his 
. answer practically meant a death sentence would persuade most people 
that he was so truthful a person that his account of what occurred during 
the interrogation was to be preferred to that of the police. But if this 
were so, then the confession itself was inadmissible. 

It may nevertheless be contended that even if the confession itself 
was inadmissible other evidence which came to light as a result of the 
confession was admissible (see the above cited authorities), and that the 
answer to this question by prosecuting counsel, even though the question 
was itself irrelevant, was therefore admissible. This argument is repellant 
because it punishes a man for being truthful, but there is much to be said 
for it on the authorities, 

The rule which permits evidence to be given of matters which have 
come to light as a result of a confession has always seemed to me to be 
entirely illogical and unjust. It is clear on the authorities already cited 
that if a receiver of stolen goods is induced by wrongful means to make a 
confession during the course of which he mentions that he has hidden the 
goods under the floor boards in his house, the police may give evidence 
that they searched the prisoner's house and found the goods under the 
floor boards. It is obvioüs that such evidence would usually lead to a con- 
viction. In other words, the very result has been achieved which the 
primary rule against wrongfully obtained admissions was designed to pre- 
vent. In the instant case the discovery of the money which the prisoner had 
obtained as a result of his crime might well have had the same effect. And it 
is indeed clear that the type of detailed confession which is so often produced 

‘under the modern police system is more likely than not to lead to the 
- production of secondary but often very cogent evidence of this type. 
As long as this subrule exists the temptation to the police to exceed 
permissible bounds and employ Gestapo methods in the conduct of their 
interrogations is a very real one. It is perhaps too long established for 
the Court of Criminal Appeal to upset it, but it is highly desirable that the 
House of Lords should have an opportunity of doing so, as it is both 
dangerous and unjust. 

Further, it seems to me very questionable whether it is desirable to 
admit in evidence on a criminal charge what transpires during a separate 
judicial enquiry into the admissibility of a certain item of evidence. The 
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right of a prisoner to refrain from going into the box was deliberately 
and jealously safeguarded by the Criminal Evidence Act, 1898, and'it is 
not open to the prosecution to comment upon his failure to do so. If, 
however, in order to sustain an objection to the admissibility of certain 
evidence he must go into the box he will thereupon expose himself to a* 
‘cross-examination which may as in this case lead to his conviction. In 
other words, the policy of the Criminal Evidence Act in this respect is 
evaded. =" 

Surely the prisoner ought not to give evidence at this stage at all... 
His version of what occurred during tbe interrogation should be put to the 
' police. If the police admit its truth, then the evidence obtained by it is 
inadmissible. If the police deny its truth, then a jury is the proper tribunal 
to decide between prisoner and police as to the truth of the prisoner's 
allegations. 

R. S. T. C. 


Limitation of Actions— Public Authorities Protection Act 


The first section of the Public Authorities Protection Act (now s. 21 
of the Limitation Act, 1939). rivals in difficulty of application the trouble- 
some first section of the Workmen's Compensation Act; and in Griffiths v. 
Smith, [1941] 1 All E.R. 66, where a question arose upon the former 
provision, the House of Lords made no effort to lay down a general prin- 
ciple by which all the cases on it could be tested. The speeches delivered 
are, however, an important guide to what must be its interpretation for 
the future. The facts were that the plaintiff, the mother of a pupil at a 
non-provided school, was invited by the headmaster of the school (with 
the authority of the managers) to attend an exhibition of the pupils' work. 
While the display was going on the first floor of the school premises 
collapsed and the plaintiff was injured. It was held by the House of Lords, 
affirming the trial judge and the Court of Appeal, that (1) the managers 
of the school, though it was a non-provided one, were a public authority 
within the protection of the Act, and (2) the act of the managers in 
authorising the invitation was done in the discharge of a public duty. As 
to (1), this had already been decided by the Court of Appeal in the earlier 
case of Greenwood v. Atherton, [1939] 1 K.B. 388. The nearest authority 
on the other side of the line was Ayr v. St. Andrews Ambulance 
Association, (1918] S.C. 158, where it was held that the Act did not apply 
to a voluntary charitable institution, though incorporated by Royal 
Charter. The difference between such an association and the managers in 
the present case was that the latter were “a statutory organ of a Govern- . 
men department, now the Ministry of Education" (per Lord Wright at 
p. 81). As to (2), the main difficulty was caused by Bradford Corporation 
v. Myers, [1916] 1 A.C. 242, where the House had held that a gas company 
delivering coke under a contract of sale was acting “voluntarily” and so 
was not within the protection of the Act, even though the company had 
‘statutory authority to sell coke. The distinction between that case and 
the present (if it exists) would appear to be this, that in Bradford Corpora- 
tion v. Myers the selling of coke was not an item in the supply of gas, 
which was the public function of the company, whereas in the present case 


1 For able discussions of these cases, see the monograph by J. J. Somerville, 
The Public Authovities Protection Act (1934), and an article by C. S. Emden in 


(1923) L.Q.R. 341. 
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the holding of the exhibition was an item in the management of the school 
(per Lord Wright at pp. 82-3). Nor did it make any difference that the 
- managers were under no duty to continue carrying on the school. The 
distinction between the two cases is a fine one, and some words of Lord 
¿Wright seem to narrow the importance of the restrictive interpretation 
of the Act adopted in Bradford Corporation v. Myers, and even to cast 
a shade of doubt upon it. ''Much turned," he thought, “in that case on 
the sharp antithesis of two operations, the one to supply gas, which was 
„Obligatory on the corporation, and the other to sell coke, which was 
optional. This made it easier to dissever the two operations, though in 
one sense both might be regarded as falling within the general idea of a gas 
.company's undertaking, which necessarily involved not mcrely the making 
and supply of gas, but the disposal of coke and other residual products.'' 
The present decision may well shake the authority of certain earlier 
cases based on reasoning similar to that in Myers’ case, such as Clarke v. 
St. Helens B.C. (1916), 85 L.J.K.B. 17, and Hawkes v. Torquay Corporation, 
[1938] 4 All E.R. 16. Lord Porter's “distinguishing” of the latter case 
(at pp. 90-1) is not very convincing. G. L. W. 


Evidence—Motor Insurance—Road Traffic Act, 1984, s. 10 


As ultimately decided in the Court of Appeal the case of Merchants’ 
| and Manufacturers’ Insurance Co. Ltd. v. Hunt, {1941} 1 K.B. 295, turns 
_on a point of evidence, but it is one that is of great practical importance 
in motor-insurance law. The decision, shortly stated, is as follows. When 
-an insurance company brings an action against the insured for a declaration 
under the Road Traffic Act, 1934, s. 10 (3), that they are entitled to avoid 
- a policy on the ground that it was obtained by non-disclosure or mis- 
representation of material facts, and persons injured by the insured within 
the terms of the policy exercise their right to become defendants in the 
action by virtue of the proviso to the same sub-section, the insurance 
' company cannot give in evidence against the latter defendants admissions 
made by the assured, and by the person whom he allowed to drive the 
vehicle. For the second defendants (the injured parties) are not so identified 
in interest with the first defendant, the insured, as to make his admissions 
admissible in evidence against them. The practical effect of this ruling 
must be, where the insurance company cannot get other evidence of their 
right to avoid the policy than.the admissions of the insured and the driver, 
. to stop what Stable, J., in the court below ((1940] 4 All E.R. at 207) 
called the “gap” left by the above provision of the Road Traffic Act in 
the protection of third parties against negligent driving. But one cannot 
help regretting that the gap was ever left by the legislature. 

A subsidiary point decided was that where a person in making a 
proposal for a policy of insurance answers a question with a simple '' yes"' 
or "no," this amounts to an absolute statement of fact and does not 
imply the qualification '' to the best of my knowledge and belief.” 

In argument before the Court of Appeal counsel for the first defendant 
started a bare similar to one that has given rise to a good deal of sterile 

' discussion in the law of impossibility of performance. He contended that 
the duty incumbent on the insured to disclose all, and not to misrepresent 
any, material facts rested on an implied term in the contract,! and therefore 


1 See the authorities collected in Spencer Bower, -Actionable Non-disclosure 
1915), 59-60. 
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that it was superseded by an express term covering the same ground as 
(or being inconsistent with) the implied term.? On this argument | Luxmoore, 
L.J. 1 (with whom Scott, L.J., agreed on this point) said: ‘' Whatever 
may be the position with regard to non-disclosure, as to which I say 
nothing, I am satisfied that in a case of positive misrepresentation the 
right to avoid a contract, whether of insurance or not, depends not on any 
implied term of the contract but arises by reason of the jurisdiction 
originally exercised by the Courts of Equity to prevent imposition” 
(p. 318). Every student of the history of innocent misrepresentation will, 
concur in this remark. With regard to fraudulent misrepresentation the 
position is even plainer, for it is not permitted to contract out of the law 
of fraudulent misrepresentation, which in consequence cannot rest on an 
implied term.? The premise in the argument of counsel is therefore plainly 
unsound, at least as regards the law of misrepresentation. But it is sub- 
mitted that this need not in itself impugn his conclusion. Whether or not 
the law of non-disclosure and of innocent misrepresentation rests upon an 
implied term, it is evident that the parties are able, if they wish, to contract 
out of it; and whether they have so contracted out of it is a matter of 
construction that need not be affected by the academic question whether 
or not the law rests on a so-called ''implied" term. G. L. W. 


Nuisance and Negligence Again 


The cases which demonstrate the impossibility of a clear distinction 
between Negligence and Nuisance, multiply in a somewhat monotonous 
fashion. Three more decisions bear on this problem. 

Heap v. Ind Coope & Allsopp, Ltd., [1940] 3 AILE.R. 634, a decision of 
the Court of Appeal, is interesting not so much for its contribution to the 
law of nuisance as for the robust and refreshing manner in which modern 
English judges use precedent as a means to an end, namely, to administer 
justice in the case before them, and sometimes use it pretty freely too. In 
the present case, the plaintiff was seriously injured through falling into 
the insufficiently protected cellar flap of a public house, of which P. was 
the tenant, and the L. Brewery the freeholders. Alltheir shares were held 
by the defendants, a big brewery exercising effective control under the 
system of tied houses. They formally rented the public house from the L. 
Brewery (which they owned) and sub-let it to P. After some inconclusive 
correspondence with the first two parties, the plaintiff eventually sued the ` 
defendants. Lord Justice MacKinnon, speaking for the whole Court, had 
little patience with technical arguments that the occupier, not the landlord, 
ought to have been sued. 


"As far as I am concerned, I freely avow that, inasmuch as in 
common sense and in all decency Heap ought to be able to recover 
against somebody, and, in the circumstances of this case, and having 
regard to the correspondence which has taken place, in all common - 
sense and decency he is also to recover against these defendants if the 
law allows it, my only concern is to see whether, upon the cases, the law 
does allow him so to recover.’ 


? Cp. the similar argument raised and rejected in Fibrosa Soc. Anon. v. 
Fairbairn, etc., Ltd., [1941] 2 All E.R. 300, at 305. 

3 See Spencer Bower, Actionable Misrepresentation (1927), 210, 214-21 5. But 
an appropriate term in the contract may operate to exclude the fact of deceit: 
Ward v. Hobbs (1878), 4 App. Cas. 13. 
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Applying this principle—which is another sign of the reversal of the 
purely analytical approach of judges of the positivist era—the learned 
` Lord Justice overcame the difficulty of holding the landlord, not the 

tenant, liable, in a case where the landlord did not know of the nuisance, 

, by combining the principles of Wilchick v. Marks (1934), 2 K.B. 5, and 
of Wringe v. Cohen (1940), 1 K.B. 229. The former held a landlord, . 
(wealthier, as in the present case, than the impecunious tenant) liable, 
where he had a right of inspection of the premises for purposes of repair. ` 
This was the case here. But the limitation formulated by Goddard, 

~ J, in Wilchick’s case, that it was a necessary proviso that the landlord 
knew of the nuisance, was, according to Lord Justice MacKinnon, removed 
by the Court of Appeal in Wringe v. Cohen. Ina previous number (Vol. 
3, P. 305 ssq.) it was pointed out that the introduction of an apparent 
principle of strict liability into nuisance was (a) not necessary, because 
it was a case of clear negligence, (b) meaningless, insofar as the Court itself 
excepted cases of latent defect and trespass, which left only cases of 
negligence, (c) of little practical significance, since the border lines between 
negligence and strict liability, in casesof this type, have been blurred beyond 
the possibility of à practicable distinction. Of the justice of the decision 
there can be little doubt. But the theoretical relation between IV ringe v. 
Cohen. and the other authorities on Nuisance (quoted in the note referred 
to) still requires judicial clarification, not possible, it is respectfully sub- 
mitted, until the present relation between strict liability and negligence 
is boldly re-examined. 

In Slater v. Worthington Stores, [1941] 1 AER. 245, the plaintiff was 
injured by a mass of snow falling upon her from the sloping roof of the 
defendant's leasehold premises. Between the end of the snowstorms, which 
had caused the accumulation of snow, and the accident, four days elapsed, 
during which it was physically possible to remove the snow. Oliver, J; 
held that the defendants obviously knew of the extraordinary accumulation 
of snow and did nothing to remove it. This was affirmed by the Court of 
Appeal, 157 T.L.R. 468. The decision to hold them liable continues the 
long line of decisions, from Barker v. Herbert (1911), 2 K.B. 633, to 
Sedleigh-Denfield v. St. Joseph Soc. (1940), A.C. 880, which makes liability 
for nuisance dependent on knowledge or carelessness in failing to take 
notice of the nuisance. The decision also adds yet another example to 
the growing number of decisions which cannot, and rightly so, discover 

' any difference between framing the action in nuisance or negligence. The 

' , action either fails or succeeds on either ground, as Oliver, J., and Goddard, 

L.T., expressly stated. 

i In Cushing v. Walker & Son, [1941] 2 All.E.R. 93, it was not snow but a 
slate which fell on the plaintiff and injured the plaintiff. The slate had been 
loosened by bomb blast, which lifted and then replaced it on the roof, 
now no longer sufficiently secured. But externally no difference was visible, 
and, after a careful examination of all the evidence, Hallett, J., found that 
even if someone had climbed on to the roof to see what had gone wrong, 

' the change could not reasonably have been discovered. The learned Judge 
apparently found some difficulty in deciding whether, in these circum- 

' Sstances, the defendants were liable. It is a little difficult to follow his 

' reasoning, but the result is that this was a case of continuing nuisance, 

the defendants therefore were liable only if they knew or ought to have 

known of the nuisance, and, on the.facts, they were not negligent in not 
discovering the defect caused by the bomb blast. This is in line with the 
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large number of decisions affirmed by the House of Lords in Sedleigh- 
Denfield's case, and the law would now be tolerably clear on this subject, 
had it not been somewhat confused by Wringe v. Cohen. 

W. FRIEDMANN. 


Landlord’s Liability to Tenant’s Visitors—Responsibility for 


Negligence of Independent Contractors—Repairers and the 
Principle of Donoghue v. Stevenson s 


The decision of the Court of Appeal in Haseldine v. Daw, (1941] 3 All 
E.R. 156, is certainly one of the most interesting in the Law of Tort for 
some years. It deserves careful study—first because it is likely to become 
a precedent of some importance in the law regarding the duties of an 
occupier of premises towards visitors as well as for the development of 
the principle of Donoghue v. Stevenson; second because the judgment of 
Scott, L.J., is full of interesting observations on a branch of the Common 
Law more in flux than any other. 

Quite apart from the legal principles involved the decision is a useful 
reminder to students how important and, indeed pre-eminent, a part of 
the lawyer’s work consists in the sifting and correct appreciation of facts. 
In our industrial age that means, to a large extent, an understanding of 
technical questions. Whether a patent dispute, a Workmen's Compensa- 
tion case, or a manufacturer’s or repairer’s negligence is in question, the 
judge will often be called upon to follow and evaluate some complicated 
technical or scientific process, and, as long as the questionable procedure 
of expert witnesses called and paid by the parties is followed, will have to 
weigh conflicting expert evidence. Perhaps the legal training of the future 
might take this factor into account. In the present case, the decision 
turned upon the cause of the breakdown of an ancient hydraulic lift. 
The plaintiff was travelling in the lift, in order to visit a client, a tenant 
in the first defendant's (to be referred to as ''landlord") block of flats, 
when the lift started to descend, out of control and with ever-increasing 
speed, injuring the plaintiff. There is no need to go into the technical 
details. But the decisive question, about which the Court of Appeal 
differed from the trial judge, was whether the breakdown was due to the 
defective mechanical condition of the combination of ram and water 

_ cylinder which controlled the hydraulic pressure, or solely to the negligence 
of an employee of the second defendants (to be referred to as " engineers") 
in fitting a gland, after one of the periodical tests of inspection and 
technical supervision which the engineers had, by contract, undertaken to 

"carry out for the landlord. The trial judge had held that a contributory 
cause of the accident had been the landlord's neglect in not renewing the 


old rams, despite warnings by the engineers. The Court of Appeal, on the’. 


other hand, held that the worn state of the rams did not contribute to the 
accident which was solely caused by the improper fitting of the gland 
-and the consequent escape of water which reduced the pressure. It is 
. evident that this decision depended upon an appreciation of the technical 
` factors involved. 

The first legal question to be decided was whether the landlord was 


liable. This depended: (a) on the nature of his legal relation to the - 


plaintiff;. (b) on the degree of his responsibility for the negligence of the 


engineers who were independent contractors. 
Scott, L.J., and Goddard, L.J. (Clauson, L.J., agreeing with the latter) 


a * ee 
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-differed on the nature of the relationship. Scott, L.J., thought that the 
landlord of a block of flats had a business interest in making his staircases 
and lifts available to persons desiring to visit his tenants, and the exhibition 
of the lift, one of the “common services," meant an invitation to the 

, visitor to use it. The plaintiff was therefore an invitee of the landlord, 
and, in his Lordship's opinion, Fairman’s case (1923), A.C. 74, was not in 
the way,'since the judgments which were commonly understood as fixing 
a relation of this kind as one of licensor and licensee, were mere dicta 
and the decision itself rested on the ground that the landlord, even if an 

' invitor, had not been negligent. In support of this interpretation of 
Fairman's case, Scott, L.J., quoted the findings of fact by Shearman, J., 
and passages from the judgments of Lords Atkinson, Sumner and Wren- 
bury. Goddard, L.J., thought it impossible to deduce from Fairman’s case 
anything but the doctrine, binding upon the Court, that the relation was 
one of licensor and licensee, though he too would have preferred to consider 
the visitor as an invitee. The Court was unanimous, however, in dismissing 
the action against the landlord. For towards a licensee, his duty was 
merely that of warning against traps known to the landlord, and the Court 
found that the landlord had no knowledge of the danger to passengers 
inherent in the condition of the lift. It did not accept Hilbery, J.'s finding 
that the engineers had warned the landlord of the dangerous condition 
of the lift and interpreted their suggestions in the last report before the 
accident as made for the sake of economy, not of safety. Goddard, L.J., 
also rejected the construction, by Hilbery, J., of the lift conveyance as 
equivalent to a contract of carriage, implying a higher duty of care. He 
thought that there was an essential difference between the undertaking 
of the transport itself, which imposed a duty of care, and the putting of a 
conveyance at somebody's disposal. The latter was the case here. Scott, 
L.J., from his point of view, had first to reject the theory, possible because 
of an ambiguity in the rule in Indermaur v. Dames, that an occupier might 
have a duty to make the premises reasonably safe for an invitee. This 
„would put the invitee on the same level as the contractee. But Scott, L.J., 

` stated the alternative theory in an unusual manner, as being a duty “to 
take reasonable care to ensure that the premises shall be safe” (p. 166). 

`> With respect, it has never been suggested, as far as the present author is 
aware, that the duty towards a contractee goes further than to ensure 
“that the premises are as safe as reasonable care and skill can make them ” 
(McCardie, J., in Maclenan v. Segar (1917), 2 K.B. 325). Sir Frederick 
Pollock's observation on “a limited duty of insurance" (Torts, r4 ed., 

` p. 406), quoted by Scott, L.J., seems to refer to occupiers of buildings in 
general, regardless of the legal position of the visitor. A practical difference 
between the two kinds of duty lies, according to prevalent opinion, in the 

. responsibility for independent contractors, which is usually assumed to be 
included in the implied warranty to a contractee, but not in the lesser 
duty towards invitees. Apparently Scott, L.J., meant to determine the 
liability of the landlord on this lower level. Reasonable care to ensure 
that the premises shall be safe means liabilitv for ordinary negligence 
excluding liability for independent contractors, and that probably means 
the same as a duty to warn against dangers of which the occupier knew or 
ought to have known (cf. Prof. Winfield in 58 L.Q.R. 18). Scott, L.J., 
was unfortunately brief on the question of independent contractors. He 

. contented himself with saying that the landlord, by entrusting a com- 
petent firm of lift engineers with the supervision of the lifts, had taken the 
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` kind of care which a reasonably prudent man would take in the circum- 
stances. This, and no more, was the duty of the invitor. 


“To hold him responsible for the misdeeds of his indepstdeut 
contractor, would be to make him ensure the safety of his lift, That 


duty can only arise out of contract, as in the case of an employer's: 


duty towards his employees, which, in certain cases, may make him 
wd for the structural fitness of the premises where they are 
to wor . 


The decision of the Court on this point of the legal relation between ' 


: an occupier of premises and a visitor reveals once more the unsatisfactory . 


state of two important legal problems—the classification of these relations, 
- and the responsibility of an employer for the torts of an independent 
contractor. 

The number of different relationships devised is truly amazing, and 
the confusion is correspondingly great. The duties of an occupier are 
supposed to depend on whether the visitor is a contractee, an invitee, a 
licensee or a trespasser. Added to these are two categories of a very 


different character—that of persons entering in discharge of a public duty 


,—like the factory inspector or a policeman—and that of private persons 
entering ‘‘as of right,” e.g. users of a highway; wrongly lumped together 
with the former in one category (e.g. in Salmond, par. 133) since their 
position is at best as strong as that of licensees. As if this were not enough, 
the “permittee” has been thrown in (Lord Dunedin in Excelsior Wire 
Rope Co. v. Callan (1930), A.C. 411) half way between a licensee and a 
trespasser, but it seems that this unfortunate figure has soon left the scene. 
It is difficult enough and, as will be submitted, unnecessary to distinguish 
all these categories, and Haseldine’s case provides further evidence. Are 
a tenant’s visitors the landlord’s licensees or invitees? In what position 
: are visitors of a public recreation park? Are they to be split into ratepayers 
and others? On these points, among others, opinions are still sharply 
divided (cf. Haseldine's case and Ellis v. Fulham B.C. (1938), 1 K.B. 212). 
But worse than that, the categories seem to overlap. There are apparently 
two types of contractees, according to whether the employer is liable for 
- the torts of his independent contractor or not (cf. Salmond, par. 132). 
The lower category overlaps with invitees, even if Scott, L.J.’s view as to 
the liability towards invitees is accepted. Lord Hailsham's dictum in 


Addie v. Dumbreck (1929), A.C. 358, confusing the position of invitees and | 


licensees, is now regarded as having been “per incuriam.” But the Court of 
Appeal, having distinguished the two categories theoretically in Ellis’ case, 
‘amalgamated them in fact, by holding that the Borough Council, though 
not aware of the existence of glass splinters in the pond, was aware of the 


danger of their existence, and therefore responsible for the injury caused : 


to the child. What élse is this but an indirect way of saying that the 
, Coüncil ought to have been aware of the presence of glass. splinters and is 
` therefore responsible, like an invitor? On the other hand, many cases of 


invitees, among them Jndermaur’s case itself, are really cases of contractees’ 


placed in a special category only because, at the time, and, to a lesser 
degree even now, the subsidiary rights and duties arising out of a con- 


tractual relationship were not yet clearly perceived. It is impossible to. 


go into more detail in this note; but it may be tentatively suggested that 
a classification under three broad principles: Public Duty, Contract, and 
Negligence, would provide a much more satisfactory and simpler basis, 
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and that all possible cases could be brought under one of these categories. 
Sir Frederick Pollock suggested long ago (Torts, 14 ed., p. 406) that the 
separation of the liability of occupiers from the law of negligence has never 
been adequately explained. ] 

The problem is connected with the other unsatisfactory aspect of the 

decision in Haseldine v. Daw: the liability for torts of independent con- 
tractors. As has been noted by various writers! the recent tendency has 
unmistakably been towards an extension of the employer's liability, and 
. Matania v. National Provincial Bank, (1936] 2 All E.R. 633 seemed to 
have reached the point of general liability of an employer for the torts of 
an independent contractor incidental to the carrying out of the work for 
which he is employed. More recently, in Wilkinson v. Rea, [1941] 2 All 
E.R. 50, the Court of Appeal held shipowners liable for the negligence of 
independent contractors in leaving a hatch uncovered. True, Scott, L.J 
based his judgment entirely upon the breach of the statutory duty, which 
could not be discharged by delegation to an independent contractor; but 
Luxmoore, L.J., expressly gave a Common Law duty as a concurrent 
ground and referred to Pollock, 13 ed., p. 530, for the assertion that 
delegation of the performance of the duty of care to an independert 
contractor was no discharge of the duty. Unfortunately, the case was not 
referred to in the present decision, and the Court does not seem to have 
been aware of the confused state in which the question of an employer's 
liability for the torts of an independent contractor is at present. As a 
matter of legal policy, it is greatly to be desired that independent con- 
tractors should be placed on the same footing as servants. The principle 
of ultimate control as the test of responsibility is increasingly recognised 
in the modern law of tort, and, in modern industrial conditions, it is a 
matter of accident whether a complex process of work is carried out by 
means of subcontracting or by servants. Nor is the independent con- 
tractor always financially sufficiently strong to meet claims. In any case, 
the liability would be a joint one, and the employer entitled to 
indemnification. 

The other part of the decision needs only brief annotation. The 
extension of the principle of Donoghue v. Stevenson to repairers has been 
unmistakeable and is plainly just. Scott, L.J., assailed in vigorous terms 
-the attempts of some critics to turn the clock back and to whittle down 
Lord Atkin's principle or to read into it what was not intended. One of 
the critics thus attacked is described as Professor Stallybrass, in Pollock 
on Torts, 9 ed., p. 459. No doubt it is Salmond's textbook which is meant, 
but, with respect, there seems no justification in thus criticising the present 
editor of Salmond, whose brilliant modernisation of Salmond's book 
displays throughout a profound understanding of new developments in 
the law of tort and sympathy with the principle of Donoghue’s case. The 
only problem in the present case was whether the much discussed “oppor- 
tunity of inspection" inferrupted the direct relationship between the 
repairer (the engineers) and the plaintiff. Clauson, L.J., thought so since, 
in the absence of any special circumstances, the repairer could not be 
reasonably assumed to remain responsible after having delivered the 
.repaired object to the employer. But it would appear that the view of the 
majority is preferable, both on principle and authority, that “ oppor- 
tunity” means “duty” of inspection, and that, in the present case, the 


1 Salmond, oth ed., 117; Chapman, 50 L.Q.R. 71-81; Friedmann, 1 M.L.R. 
. 39, 53 et seq. 
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landlord could not reasonably be expected to examine the lift. The 
engineers were therefore liable in negligence for the negligence of their 
mechanic. Dransfield v. British Insulated Cables, [1937] 4 All E.R. 382 may 
now definitely be regarded as bad law. 

It is greatly to be welcomed that both Scott and Goddard, L.JJ., 
firmly rejected the defendants’ attempt to unearth Ear] v. Lubbock (1905), 
1 K.B. 253, and the latter plainly suggested that this case was no longer 
an authority. Unfortunately, the House of Lords in Donoghue v. Stevenson, 


attempted to prove that the new principle was not in contradiction to this , 


and other earlier cases and thus missed the opportunity of firmly burying 
a string of cases decided on a now antiquated principle. The authority 
of precedent certainly becomes more and more of a problem, as the law 
of tort progresses. That it must progress Scott, L.J., emphasised in 
memorable words which will, it is to be hoped, be an inspiration to teachers 
of the Common Law— 


“The Common Law of England has throughout its long history 
developed as an organic growth, at first slowly under the hampering 
restrictions of legal forms of process, more quickly in the time of Lord 
Mansfield, and in the last roo years at an ever-increasing rate of 
progress, as new cases, arising under new conditions of society, of 
applied science, and of public opinion have presented themselves for 
solution by the Courts" (p. 174). 


How often precedent acts as a brake on development is shown by the 
present case. Both Scott and Goddard, L.JJ., wished to consider the 
plaintiff as an invitee, but Goddard, L.J., felt prevented from doing so 
by Fairman’s case, while Scott, L.J., proceeded to upset the generally 
established interpretation of that case by examining what parts of the 
leading judgments were necessary to the decision and relegating the 
remainder to the position of obiter dicta. The expedient of distinguishing 
obsolete but nevertheless binding precedents is a favourite means of 
developing the Common Law. But it is a great obstacle to both simplicity 
and clarity. When, as in the present case, an attempt is made to re- 
interpret a leading case, teachers and students are in a difficult position. 
The increasing pressure of statutory legislation and of social change will, 
it is submitted, sooner or Jater lead to a more open change in regard to 
precedent. Those who consider this suggestion as shocking and revolution- 
ary might perhaps find comfort in the fact that the modern doctrine of 
precedent is certainly not older than the 18th Century, and, according to 
some authorities, younger. 

Another passage in Scott, L.J.’s, judgment requires at least brief 
mention. It emphasises what is recognised by a number of authors, that 
- cases of so-called strict liability are—like the duty of an occupier to an 
invitee—referable to the duty of care, though they call for a higher degree 
of care because of the greater degree of danger to others. Sir Frederick 
Pollock, in conformity with his predilection for moral responsibility as 
the underlying principle of tort, always considered Rylands v. Fletcher as 
a case of negligence. Dr. Stallybrass (in Salmond, oth ed., s. 149) has 
further developed that view. The present writer has maintained, ina 
number of contributions to this Review (in particular, 1 M.L.R. 39 ssq.; 
3 M.L.R. 309) that the distinction between strict and non-strict liability 
is rapidly losing any meaning. The view of Scott, L.J., seems to lend 
welcome authority to such an opinion, though the learned Lord Justice 
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proceeded to reaffirm the distinction between insurance and duty of care 
in the present case, as far as liability for independent contractors is con- 
cerned. That there is no necessity for this, has been pointed out above. 

The decision as a whole presents a characteristic picture of the law of 
tort in its present state of development. It is on the way towards modern 
and broad principles, and a substantial proportion of distinguished judges 
is pushing it forward; yet it is hampered everywhere by the dead weight 
of precedents and principles which have no relation to modern conditions 


. and little to commend themselves except their age. 


W. FRIEDMANN. 


By way of supplement to Dr. Friedmann's note, attention may be 
called to two observations of Goddard, L.J., in Haseldine v. Daw that bear 
on the rule in Donoghue v. Stevenson. The first concerns an interesting 
question on which there has till now been little authority. Suppose that 
in a case of the type of Donoghue v. Stevenson the manufacturer (or 
repairer) makes a contract with the intermediary whereby he is exempt 
from liability for negligence; does this contract affect the rights of the 


‘ultimate consumer who is suing the manufacturer? A dictum of God- 


dard, J. (as he then was), in Fosbroke-Hobbes v. Airwork, Lid., [1937] 
1 All E.R, 108 at 112, although it was not directed to the rule in Donoghue 
v. Stevenson, indicates that there may be cases in tort in which a con- 
tractual exclusion of liability may affect third parties. However, in 
Haseldine v. Daw (at p. 185) the same learned Lord Justice rejected this 
possibility in a case of the type of Donoghue v. Stevenson. He observed: 
“It is said ... that it is not right that a repairer who, as in the present 
case, has stipulated with the person who employs him that he shall not 
be liable for accidents should none the less be made liable to a third person. 
The answer to this argument is that the duty to the third party arises not 
out of the contract, but independently of it.” (It is odd that the other 
judges do not say that there was this stipulation in the contract; cp. the 
terms of the contract set out by Scott, L.J., at p. 169.) But, as Goddard, 
L.J., went on to point out, the terms of the contract made by the defendant 
will have an important effect upon his liability if under the contract he 
was bound to execute certain specified works, which by their very nature 
‘created the danger to third parties. In such a case the responsibility for 
creating the danger rests not with the contractor but with the person who 
employed him. It may also be pointed out that if by his contract the 
defendant cast the duty of final inspection upon the other party to the 
contract, this may show that the negligence was not that of the defendant 
but that of the other party (Kubach v. Hollands, [1937] 3 All E.R. 907 
at 910-11), 

The second observation of Goddard, L.J., that seems to call for com- 


_ ment was an illustration of what he considered to be remoteness of damage. 
_ “If,” he said, “I order my tailor to make me a suit, or a watchmaker to 


repair my watch, no one would suppose that anyone but myself was going 
to use the suit or watch. If the tailor left a large needle in the lining, and 
it injured a person to whom at some time I lent the coat, I should think 
that the latter could not recover against the tailor. The relationship 
would be altogether too remote" (p. 184). With respect, it is suggested 
that this turns the doctrine of remoteness of damage into a very difficult 
doctrine indeed. The general principle in the law of tort is that damage 
is not too remote if it were foreseeable in kind, even though it takes effect 
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in a degree or upon a person that was not foreseeable; and it is submitted 
that it would be undesirable to create special rules of remoteness for-the 
particular benefit of defendants who are sued under the rule in Donoghue v. 
Stevenson. G. L. W. 


Black-Out Restrictions; Duty of Local Authorities to Light 
Obstructions in the Highway 


There has been a crop of recent cases dealing with the duty of local , 
authorities to light obstructions in the highway. The provisions of the 
Lighting (Restriction) Order, 1939, are relevant in each case and will be 
quoted here for the sake of convenience. 


Para. 1. Subject as hereinafter provided, no person shall during 
the hours of darkness cause or permit [any light to be displayed]. 

Para. 4. Para. 1 of this Order shall not apply to the following lights 
for the guidance of traffic in roads . . . (2) lamps indicating obstructions 
upon or near the carriage way of the road provided they are of the 
candle power not exceeding one and so screened as to prevent light 
being thrown upwards and any appreciable glow being produced on the 
road surface. 


In Greenwood v. Central Service Co., Lid. (St. Marylebone B.C. 
Third Party) [1940] 3 All E.R. 389 the facts, taken from the headnote, 
were as follows. The driver of a taxicab, proceeding through the streets 
at night during the black-out collided with a bollard on a street refuge. 
A light had been placed on the refuge but had gone out. [It was proved 
that] the local authority responsible for lighting these obstructions in the 
roadway had appointed officers to attend to those lights, who went round 
on-a lorry with tenders substituting lighted lamps for ones which had 
gone out. The accident happened before the lamp had been replaced. 

The County Court found for the defendant Borough Council and the 
plaintiff appealed. The contention of the appellant was that the duty of 
the local authority to light this obstruction erected under the powers 
given them by s. 108 of the Metropolis Management Act, 1855, arose 
under s. 130 of that Act which provided that ‘‘every vestry and district 
board shall cause the several streets within their parish or district to be 
well and sufficiently lighted." 

The Court of Appeal held, however, that the effect of the Lighting 
(Restriction) Order was to repeal temporarily the obligation imposed by 
the Metropolis Management Act. In the words of MacKinnon, L.J., “the 
Act having said that they should cause their streets to be well and 
sufficiently lighted, this Order forbade them to maintain such lighting 
at all" The Court also refused to uphold counsel for the appellant's plea 
that para. 4 of this Lighting Order (set out supra) imposed an absolute 
obligation to light obstructions in a particular manner, and held that such 
authority was permissive and not absolute within the rule laid down by 
Lord Blackburn in Geddis v. Bann Reservoir Proprietors (1878), 3 A.C. at 
P. 455. Their only obligation was therefore to use reasonable care, and 

- this the Borough Council had in fact done. Luxmoore, L.J., concurred,. 
holding that the obstruction was not a nuisance at Common Law, because 
it was erected under statutory authority, and could not become one'merely 
by reason of the operation of the Lighting (Restriction) Order. Leave to 
appeal was given. l 
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The Court of Appeal in Wodehouse v. Levy (St. Marylebone Borough 
Council, Third Party), [1940] 4 All E.R. 14, had no hesitation in over- 
ruling Cassels, J., and following its earlier decision in Greenwood’s case. 
, The facts were similar. The plaintiff was injured by a taxi driver's collision 
‘with an unlighted bollard on a street refuge. The relevant statutory powers 
have already been quoted. 
' MacKinnon, L.J., at p. 16, took the opportunity of repudiating his 
dictum. in Greenwood’s case where he said at p. 391: ‘‘No doubt, however, 


.there would remain a Common Law obligation upon the respondents, 


having erected an obstruction on the highway, to use reasonable care to 
prevent that obstruction from being a danger to persons using the high- 
way." He further held that had there been some duty to use reasonable 
care to light the offending bollard, there had in the circumstances, been 
no lack of care. The accident happened on the first night of the black-out; 
the Order concerning which had been promulgated only a few hours before 
it came into force. Goddard, L.J., summed up the view of the Court when 
he said, at p. 19: “I cannot find any obligation to light a refuge apart 
from a general obligation to provide an adequate system of street lighting. 
That became illegal and it followed that the Council committed no breach 
of their duty." 

The casus belli in Lyus v. Stepney B.C., [1940] 4 All E.R. 463, was a 
sand bin. It had been erected under statutory authority, was unlighted 
by reason of the Lighting (Restriction) Order, and was invisible to the 
plaintiff who collided with it without being guiity of negligence. It was 


` proved that the Council had lit or painted the obstructions in the more 


important streets, but that at the time of the accident—fifteen days after 
the lighting restrictions had come into force—nothing had been done with 
regard to the street in which the bin was placed. 

The Court of Appeal, per Scott, MacKinnon, and Luxmoore, L.JJ., 
were unanimous in holding that the question as to whether the bin was a 
nuisance must be determined with reference to the time of its erection, 
and as it was no nuisance at the time of erection, it did not become one 
later. They held further, that, on the assumption that the Borough Council 
were under a duty of care they were, not negligent solely because fifteen 
days had elapsed, since they had behaved reasonably in painting the main 
streets first. 

It will be seen that these three cases all turned on the question as to 
the liability for obstructions erected before the war, well and adequately 
lighted so as not to prove dangerous, but which had subsequently become 
a source of danger owing to the black-out. In each case the Court of Appeal 
refused to hold the Council concerned liable either in nuisance or negligence. 

In the last case under consideration the matter turned on liability for 
an air-raid shelter erected after the black-out restrictions had come into 
force. The facts of Fox v. Newcastle-upon-Tyne City Council, [1941] 
2 All E.R. 563, are taken from the head note. Fox, riding a bicycle along 
a street in Newcastle-upon-Tyne, collided with an air-raid shelter which 
had been erected in the street by the appellant Council. He sued the 
Council, claiming, (i) that the shelter was a nuisance, and (ii) that the 
Council had been negligent in not lighting it or otherwise making it visible. 

The majority of the Court of Appeal—MacKinnon and Luxmoore, L.JJ., 
held thát this case was indistinguishable from the three cases already 
discussed and found for the City Council. Du Parcq, L.J., however, in a 
judgment which, it is submitted with respect, is sound in law and logic, 
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dissented. He dealt first with the interpretation of the Act under which 
the erection was made, Civil Defence Act, 1939, s. 9, which provided as 
follows: “The local authority may provide a public air-raid shelter on 
any highway and may for that purpose construct works in or on the 
highway." This authority, he holds, is permissive or conditional, quoting 
Salmond on Torts, 9th ed. (1936) at p. 49, in support of his contention 
at p. 570 that ''the permission is in genera] terms and it seems to me that 
‘it is reasonable to infer that the legislature means the undertakers to 
exercise their authority with reasonable care and not without it." In, 
deciding whether or not such statutory powers have been exercised 
reasonably, he agrees with the principle laid down in Lyus’ case that 
"the relevant time which must be regarded is the date at which they were 
exercised, and he cites Luxmoore, L.J., at p. 468, “in our judgment the 
‘question whether the erection of the sand bin would hinder the reasonable 
user of the street by the public or any other person was one to be con- 
sidered at the time when the sand bin was erected, and if at that time 
there was no such hindrance, it is difficult to see how at some later date 
it could be said that the sandbin had become a hindrance to the user of . 
the street." i 
It is, however, in the application of this principle to the facts under 
consideration that he differs from the majority judgment. The shelter 
was erected after the black-out restrictions were already in force and this 
was, in Du Parcq's view, a fundamental fact distinguishing this case from 
the former ones. The local authority ought to have realised (and in fact 
did so, as the evidence showed) that in such circumstances the shelter, 
not properly lighted or painted, would be a source of danger to the users 
of the highway. Because it had been held that an obstruction originally 
lawful cannot become unlawful simply through the operation of the Light- 
ing (Restriction) Order, he refused to hold, a fortiori, a local authority 
free from liability for erecting an obstruction, which at the time of evection 
was a danger. His argument is irrefutable when he says that to find for 
the City Council would mean that, whereas during building operations 
they would be governed by the ordinary rules as to liability for dangers 
on a highway if the piles of bricks, etc., were left unlighted at night, yet 
immediately on completion they were entitled to remove all warning 
lights and leave an invisible obstruction in the road. It is to be hoped that 
the House of Lords does not regard local authorities as being so privileged. 
There is no need to point out the immense practical importance of the 
decision in Fox’s case from the point of view of the ordinary citizen. It 
may reasonably be supposed that by now local authorities have painted ` 
or lighted all bollards, street refuges, “hideous statues of Victorian 
mayors," and other structures made dangerous because of the black-out, 
so that questions on the facts of Lyus v. Stepney B.C. and the preceding 
cases ought no longer to arise. But it is equally reasonable to suppose 
that there will be erected, from time to time during the continuance of 
the war, air-raid shelters for the use and protection of the inhabitants of 
a particular locality. Protection they may be in time of battle, but it is of ' 
doubtful value if on more peaceful nights the public are exposed, not to 
the dangers of bombs, but of unlighted and dangerous obstructions. Such : 
an unnecessary risk, with the possibility that he may be put to serious 
financial expense, the ordinary man ought not to be expected:to run. 
That the defendant Council appreciated this was clearly shown in the 
evidence given by them. They admitted that the shelter ought to have 
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been painted white, and they were only prevented from doing so at the 
time. of the accident by the weather. Why then did they not continue to 
light it as they had done while it was under construction? It would ill 
become the courts to lower the duty which in all these cases local author- 
sities have realised (shown by the steps they have taken) to be imposed 
upon them in the interest of the communities they serve. Far from its 
being a startling consequence that, as MacKinnon, L.J., asserted, the 
town clerk and the surveyor would have to light some obstructions and 
. not others, it would as the authorities stand, be startling if this were not so. 
' Recognition of the necessity for a review of the recent cases dealing 
with the duty to light obstructions in the present blackout has lately come 
from the Court of Appeal In Foster v. Gillingham Corporation, [1942] 

. 1 All E.R., 304, Goddard, L.J., said at p. 306, “The discussion in this 
case shows that it is desirable that the cases decided during the present 
war relating to collisions with street refuges, sand-bins, and the like, 
during hours of black-out should receive further consideration.” 

The facts of the case are simple. The local authority erected a barrier 
across a highway near a crater made by a bomb. Hurricane lamps were 
hung on this barrier, but they had gone out because of the strong wind, 
and the man employed had failed to attend to the lights on the night in 
question. The respondent, who was on a bicycle, collided with the barrier 
and was injured. It was held per Lord Greene, M.R., MacKinnon and 
Goddard, L.JJ., that the appellants having placed the obstruction on the 
highway were under a duty to keep it lighted; there was evidence of 
negligence and they were therefore liable. 

The case itself was no more than an application of the old principle in 
Penny v. Wimbledon Urban District Council (1899), 2 Q.B.D., p. 72, but 
it is of value in that it is one more argument in favour of du Parcq, L.].'s 
dissenting judgment in Fox v. Newcastle-upon-Tyne City Council, [1941] 
2 All E.R. 563, at p. 567. In this latter case, MacKinnon, L.J., held that 
a local authority is under no obligation to light an air raid shelter erected 
after the black-out restrictions in pursuance of permissive statutory 
authority. With respect, it is difficult to see why the learned Lord Justice, 
in view of his earlier decision, held a local authority liable for failing to 
light a barrier to prevent persons falling into a bomb crater. One is 
tempted to suggest that on the arguments which were upheld in Fox’s 
case, the local authority might have been in a stronger position had they 
taken no steps at all to light the obstruction. 

It is not merely desirable, as Goddard, L.J., suggests, that these cases 
be further considered; it is of paramount importance both to the general 
public and to local authorities that each should know the extent of their 
rights and duties. For this reason, it is to be hoped that Fox’s case, in 
which leave to appeal has already been granted, will be taken to the House 
of Lords. I. C. Matson, 


Bills of Exchange and the Conflict of Laws 


The decisions of Mr. Justice Tucker in Banku Polskiego v. Malter & Co., 
[1941] 2 All E.R. 647, decided on June 24, 1941, and of Mr. Justice Stable 
in Cornelius v. Banque Franco-Serbe, [1941] 2 All E.R. 728, decided on 
June 25th, 1941, deal with problems of the conflict of laws relating to bills 
of exchange which for many years have been a familiar topic of discussion 
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in textbooks but on which there exists no or very little judicial authority. 
For this reason and also in view of the fact that the developments on the 
Continent have no doubt caused identical difficulties in numerous other 
cases, both judgments merit close examination. 

In the former case a bill of exchange drawn in May, 1939, in Poland* 
by a Polish firm had been accepted by the defendants in England. The: 
bill was for 22,140 Dutch florins and was payabie in November, 1939, 
at the Twentsche Bank in Amsterdam, but was not presented for payment 
or protested. In the action brought by a holder for value the acceptor's . 
defence was based on the absence of presentment for payment which, it 
was alleged, was fatal both under English and Dutch law. In the latter 
case the plaintiff was the payee of a cheque for 2900 odd guilders drawn 
by the defendant bank on the Amsterdamsche Bank in Amsterdam which 
could not be presented, as on the day when the plaintiff received it Holland 
was invaded and shortly afterwards became enemy-occupied territory. 
Again the defence relied on the non-presentment of the cheque, and it 
was also alleged that, it having become impossible and illegal to present 
the cheque in Amsterdam and to receive payment there, an action on the 
cheque, as opposed to an action for the consideration, was precluded. 

I. Thus in both cases it became in the first place necessary to decide 
what law governed the respective defendant's liability. In the Banku 
Polskiego case it seems to have been admitted that, the bills having been 
accepted in England, English law governed “the contract contained in 
them." Unfortunately it was not explained whether this was so by virtue 
of s. 72 (2) of the Bills of Exchange Act, 1882, which prima facie only deals ' 
with “the interpretation . . . of the acceptance" or by virtue of general 
rules relating to the determination of the “proper law” of the contract; 
in the former case a fresh extension of the term "interpretation" would 
have been brought about while in the latter case a reference to Dicey, 
pp. 672, 674, and to such cases as Chatenay v. Brazilian Submarine 
Telegraph Co. (1891), 1 Q.B.D. 79, 82, 83, per Lord Esher, and Broken 
Hill Property Co. v. Latham (1933), Ch. 373, 397, per Lord Hanworth, 
might have been necessary and would probably have led to the applica- 
tion of Dutch law. The absence of any discussion on the point is par- 
ticularly remarkable in view of the fact that Dicey, pp., 707-709, 
examines it at length and regards it as so doubtful that he does not 
venture an answer, and that, before the Act, Cockburn, C.J., had said 
in Rouquette v. Overmann (1875), L.R. 1o, Q.B. 525, 536, that “the 
obligations of the acceptor are to be determined by the lex loci of 
performance." (In the same sense Westlake, p. 320.) 

In the Banque Franco-Serbe case there is no explanation at all of the 
fact that English law was applied to tbe drawer's liability on the cheque. 
When the learned Judge came to deal with s. 72 (3) he made it clear that 
that subsection was inapplicable for the very reason that the cheque was 
subject to English Jaw. If the cheque was drawn in England, this conclusion 
may be justified by that extension of s. 72 (2) which in the Banku Polskiego 
case seems to have found favour with Tucker, J., and although this does 
not appear from the judgment it must be assumed that the cheque was 
drawn in England. For if it was not so drawn, there is no justification 
whatever for the application of English law. This, therefore, is a vital 
point the clarification of which was still further necessitated by the fact 
that there is a suspicion that the cheque may have been drawn abroad. 
The defendants are stated to be a “French Bank”; the plaintiff had 
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communications with “the defendant Bank in Belgrade," the place of the 
residence of the plaintiff's debtor by whose orders and for whose account ` 
the. cheque was sent; the defendant company is stated to have ''its office 
in Belgrade, the London branch knowing little or nothing about the 
transactions." Yet, from a commercial point of view, it is of course quite 
plausible that the cheque was drawn by the London branch on the 
instructions received from its head office. 

2. On the basis of English law the defence that non- presentation 
was fatal to the claim failed. In the Banku Polskiego case, where the 
‘acceptor of the-bill was sued, this followed clearly from the rule that in 
the absence of a local acceptance (s. xo (2) (c) ) presentment at the place 
named or indeed any where is not required to charge the acceptor (s. 52 (1)). 
In the Banque Franco-Serbe case the learned Judge held that non- 
_Presentment was excused by s. 46 (2) (a). This provision applies where 

"after the exercise of reasonable diligence presentment . . . cannot be 
effected," the mere expectation of dishonour on presentment being insuffi- 
cient. The plaintiff apparently did not prove that he had unsuccessfully 
tried to obtain the proper authorities' consent to forward and present 
the cheque in Amsterdam through the intervention of an agent, say, in 
New York. The decision, therefore, implies that ''reasonable diligence" 
would not have required such an application and that, whatever its result 
might have been, presentment was impossible. 

3. In both cases, however, the respective defendants alleged that it 
was for Dutch law as the law of the place of payment to decide the question 
of the effect of non-presentation, and relied on s. 72 (3) of the Bills of 
Exchange Act, 1882, which provides that "the duties of the holder with 
respect to presentment for . . . payment and the necessity for...a 
protest or notice of dishonour or otherwise are determined by the law 
of the.place where the act is done or the bill is dishonoured.”’ 

S. 72 (3) has often been described as an ''obscure" or "strange" 
section verging ''perilously on unintelligibility’’ (Dicey (-Keith), 5th ed., 
p. 710, Westlake, pp. 322, 323, Cheshire, Private International Law, 
2nd éd., p. 291; Foster, British Yearbook of International Law, 1935, 
‘pp. 99, roo). It has been pointed out that the section refers to three 
matters—presentment, protest, and notice of dishonour—and then, on 
the question of choice of làw, indicates two legal systems, viz. the law 
of the place where the act is done and the law of the place where the bill 
“is ‘dishonoured, without any indication as to-how these two systems are 
to be distributed between the three events. It has also been explained 
that a reference to the place whére an act, such as presentment or protest, 
' is done scarcely meets the difficulty that arises from the act not having 
been done (Westlake, l.c., Cheshire, I.c., p. 291), and it has been suggested 
that the word “act” includes “omission” (Westlake, p. 322), or that 
the words must be made to read “where the act is to be done” (Dicey, 
lq, p. 710). It is obvious that the latter difficulty exists and the suggested 
remedy is necessary, only if it is assumed that s. 72 (3) determines the 
legal system applicable both to the question whether the act is or is not 
to-be done, and to the question how it is to be done. If, on the other hand, 
the subsection merely relates to the method of doing an act where it is 
necessary, no difficulty arises from the act not having been done, as the 
significance and effect of such an omission would not be matters falling 
under the head of s. 72 (3) at all. Dicey and Westlake in fact have taken 
- the view that s. 72 (3) is not restricted to questions of method, but extended 
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` to questions of substance. Indeed, in so far as protest and notice of dis- 
honour are concerned, this view is clearly right, as the subsection mentions 
both the necessity for and the sufficiency of such acts. But in connexion 
with presentment the statute is less explicit, and it is therefore possible, 
and perhaps more readily reconcilable with the words “is done," to hold, 
that the provision is merely an example of the rule that questions relating 
to the method or mode of performance are governed by the law of the 
place of performance (see Cheshire, l.c., although he also mentions 
"matters connected with . . . the consequences of non-performance”’ 
which certainly relate to substance, not to method; on that rule see, e.g. ' 
Auckland City Council v. Alliance Assurance Co. (1937), A.C. 587, 606, per 
. Lord Wright, who warned against any extension of the rule encroaching 
upon the substantive conditions of the contract; Mount Albert Borough 
Council v. Australasian Temperance & General Mutual Life Insurance 
Society, Ltd. (1938), A.C. 224, 241, 242, per Lord Wright; Vita Food 
- Products v. Unus Shipping Co. (1939), A.C. 277, 291, per Lord Wright, and 
the cases quoted by Dicey, p. 672). The effect would be that the necessity 
for presentment and the consequences of non-presentment would be subject 
to the law governing the contract in general, and that the sufficiency of 
the presentment would be governed by the law of the place where the 
act is done. 

It is probable, though by no means certain, that this is the view 
adopted by Tucker, J., in the Banku Polskiego case. The learned Judge 
had held that the defendants’ liability was governed by English law which 
does not require presentment. On that basis the conclusion was justifiable, 
and seems in fact to have been drawn, that presentment being unnecessary 
under the law of the contract it could not become necessary by the law 

.of Holland. This presupposes that s. 72 (3) does not determine the legal 
system governing the question of the necessity for presentment. f 

On the other hand, independently of Tucker, J.’s, decision rendered 
on the preceding day, but perhaps assisted by the argument of the eminent 
junior counsel who in the earlier case in vain contested the view which 
led him to success in the later one, Stable, J., in the Banque Franco-Serbe 
case, reached the same result and stated it in far clearer terms. In support 
of the proposition that English law, governing the drawer's liability as - 
such, also applied to the necessity for presentment, the learned Judge 
referred to observations of Younger, J. (as he then was), in Re Franche & 
Rasch (1918), 1 Ch. 470, 479, which, however, do not appear to have a 
bearing upon the point. He also pointed to the fact (which was perhaps’ 
not really relevant) that “this action is being brought in an English Court,” 
and continued, that s. 72 (3) “means no more than that where acts and 
formalities are required and where those acts and formalities are require- - 
ments of a foreign law, one must of necessity understand what the foreign 
law requires or one will not understand anything. Where, however, the 
English law says that no acts or formalities are required in these 
circumstances in any foreign country, it seems to me idle to inquire 

< what the acts and formalities would be in a foreign country if per- 
formance of those acts and formalities had not been excused by the law. . 
of England.” . 

No doubt, s. 72 (3) remains obscure in many respects, but it is satis- 

factory to note that, at least in one connexion, a workable solution of the 
difficulties which, it is believed, was originally suggested by Dr. Cheshire, 
has now been definitely established by the two recent cases. 
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4. Although both Judges held Dutch law to be irrelevant, they made 

` a few remarks on that topic which, for the sake of comprehensiveness, 

ought to be noted. In the Banku Polskiego case Tucker, J., refused to 

_ express any view on the conflicting evidence on Dutch law which had been 

„given before him. In the Banque Franco-Serbe case, however, Stable, J., 

-7 held that there was no distinction between the laws of the Netherlands 

- and that of England, and that Dutch law, like English law, excused the 
necessity of presentment where presentment is rendered impossible. 

5. In the Banque Franco-Serbe case, however, a further point arose 
“which caused Stable, J., “a very considerable amount of doubt." The 
defendants said that by English law it had become illegal for the plaintiff 
.to present the cheque at Amsterdam and to receive payment there. 

In reply to this argument the learned Judge emphasised that ''there 
is nothing which makes it illegal for the plaintiff to receive the sum of 
money claimed from the defendants and nothing which makes it illegal 
for thé defendants to pay that sum of money to the plaintiff," but that 

; "the only illegality . . . was in relation to the machinery by which that 
payment could be effected. " It is indeed very important to remember 
` that under English law it was not in any way illegal either for the drawee 
-(who unfortunately is not specifically mentioned by Stable, J.) or the 
defendants to pay or for the plaintiff to receive the money (s. 1 (a) (b) (ii) 
of the Trading with the Enemy Act, 1939), but it was merely illegal to 
present the cheque (s. r (2) (a) (ii) ibidem). If payment by the drawee 
. had become illegal, it might well have become necessary to determine 
whether illegality of payment by the drawee involves the illegality of 
payment by the drawer whose obligation is often equiparated to that of 
a surety, and also to consider the import of such cases as Ralli Bros. v. 
* Compania Naveira Sota y Aznar (1920), 2 K.B. 287, and De Béeche v. South 
American Stores, Ltd. (1933), A.C. 148. Nor was it necessary to examine 
. Whether payment had become illegal under the law of the place of per- 
formance, i.e. Holland. No regard was therefore to be had to the effect 
' of any legislation introduced in Holland by the German invaders. The 
decision was only concerned with the fact that no act other than 
presentment had become illegal under English law. 

The learned Judge's view that this was immaterial to the claim was 
put on the broad ground that if presentation is dispensed with, this means 
that “all the machinery and formalities which presentation involves are, 
as it were, expunged, and the holder is at liberty, if he can, to obtain, or 

. if he cannot obtain, to sue and recover, the money from the drawer," 

"and that illegality of presentation does not involve illegality of payment. 

: No fault will be found with this reasoning, although it might have been 
* preferable to base the result on narrower grounds. 

The drawer of a cheque engages that on due presentment it shall be 

paid according to its tenor, and that if it be dishonoured he will compensate 
- the holder provided that the requisite proceedings on dishonour be duly 
taken (ss. 73 (2), 55 (1) (a) ). Presentment having been held to be excused - 
(see above paragraph 2), the cheque was dishonoured when it was overdue 
and-unpaid (s. 47 (1)). There is very little authority on the question as 
.to the due date of a cheque or bill payable on demand, but s. 36 (3) is 
. probably of general application, although it clarifies the point only “ within 
- the meaning and for the purposes of this section." Can it be said, then, 
that the cheque has been in circulation “for an unreasonable time"? The 
Judge must be understood as having answered in the affirmative in which ` 
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event notice of dishonour was, of course, unnecessary as payment had 
been countermanded (Byles, On Bills, 20th ed., 1939, p. 17), and the 
judgment for the plaintiff was justified. F. A. MANN. 


. Conscription in the Allied Armies 


The Allied Forces Act, 1940 (3 & 4 Geo. 6, Ch. 51), by which English 
law took note of the Allied armies in this country and authorised them to 
exercise their functions within certain limits, does not deal with the 
question of conscription. The Act referred to the allied armies as they: 
existed at the time of its enactment—consisting of those who came to 
Great Britain as their members and those who joined them here as volun- 
teers-—without saying anything about how these armies were to be enlarged 
in the future. In the debate in the House of Commons, Sir Edward Grigg, 
Joint Under-Secretary of State for War, said in explaining the Bill: “With 
regard to conscription, my right hon. Friend asked whether it was implicit 
in any way in this Bill. It is not. If compulsion is to be applied to the 
subjects of foreign nations in this country to join their forces, it must be 
done under separate legislation to be introduced later in this House.’"4 
The importance of the two decisions In re Amand, (1941] 2 K.B. 239, and 
Re Amand, [1942] 1. All E.R. 236 consists in that according to them the 
allied nations are entitled to order the conscription of their nationals 
without having to wait for the separate legislation mentioned by Sir 
Edward Grigg. Both decisions also deal with the question, important iu 
public and private international law, as to how far the constitutionality 
of decrees issued by sovereigns of allied nations can be examined by 
English Courts. : 

I. The facts in both cases are as follows: Jean Jacques Amand, a _ 
Netherlands subject, 34 years of age, had resided in this country for 
thirteen years as a business man. After the invasion of Holland by the 
Germans, the Queen of the Netherlands, her Government, and part of the 
Dutch army came to England on the invitation of the British Government, 
On 8th August, 1940, the Queen issued a Royal decree concerning com- 
pulsory military service of Netherlands subjects residing in Great Britain. 
Article 6 of the decree reads as follows: ''By the calling up intended in. 
Article 5 the persons designated as ordinary conscripts are deemed to be 
enlisted in the naval or land forces as ordinary conscripts." Under this . 
decree a summons was issued to Amand by the Netherlands Ministry of 
Defence ordering him to report on 20th August, 1940, at a named camp 
and announcing a penalty in case of non-compliance. Complying with this 
summons Amand joined the Netherlands army on 20th August, 1940. He 
remained there until 3oth January, 1941, when he was given seven days' 
leave. At the end of that leave period he did not rejoin his unit. On 14th 
March, 1941, he was arrested by the Metropolitan Police as an absentee 
without leave. 

Amand made successively two applications to the High Court for a 
writ of habeas corpus. Both were dismissed unanimously, one by Viscount 


1 The decision of Tucker, J., in the Banku Polskiego case was affirmed by the - 
Court of Appeal: (1942) 1 K.B. 497. The defendants had abandoned the con- 
tention that the bill was governed by Dutch law, and the decision of the Court . 
of Appeal is therefore not material to the points discussed in this note. The 
report of the Banque Franco-Serbe case in (1942) 1 K.B. 29-is unfortunately 
somewhat incomplete. : : 

1a Parliamentary Debates, Vol. 364, No. 106, p. 1384. 
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Caldecote, C.J., Humphreys, J., and Singleton, J. Un re Amand, [1941] 
2 K.B. 239), the other by Wrottesley, J., Croom-Johnson, J., and Cassels, J. 
(Re Amand, [1942] 1 All E.R. 236).? 

2. The respondents to the applications (Home Secretary and Dutch 
- authorities) justified Amand’s arrest and detention by referring to the 
Allied Forces Act, 1940, and to the Allied Forces (Application of 23 Geo. 5, 
c. 6) (No. I) Order, 1940 (Statutory Rules and Orders, 1940, No. 1818), 
issued under the Allied Forces Act. According to this Order the provisions 
, of the Army Act relating to the apprehension of deserters and absentees 
without leave from a British military force shall apply to deserters or 
.absentees without leave, from any allied force. In order to decide whether 
this justification was founded, the Court had first to find out whether, 
at the time of his arrest, Amand was a member of the Dutch army, since 
a man who is not a member of an army can never be a deserter or an 
absentee. The question of Amand’s membership in the Dutch army is 
the main point in both decisions. 

In dealing with this question the Court declined in both cases to regard 
Amand as having become a member of the Dutch army by voluntary 
enlistment and took the view that, if it was to be upheld, Amand’s member- 
ship had to be proved otherwise than by voluntary enlistment. Here the 
difficulty arose whether British law or Dutch law should govern the 
question of his membership in the Dutch army.? The Court in both 
decisions inquired into the question from the standpoint of Dutch law. 
Viscount Caldecote, C.J., went so far as to say that the question whether 
somebody is a member of the military forces of a foreign power can be 
decided by the law of that power only. The material Dutch source is the 
Royal decree of 8th August, 1940, signed by the Queen of the Netherlands 
upon the presentation of her Minister of Defence, and concerning compul- 
sory military service of Dutch subjects residing in Great Britain. By this 
decree and the individual summons based on it Amand became a mem- 
ber of the Dutch army under Dutch law.* 

In the second decision the Court further examined whether by the 
publication of this Royal decree English law had been violated. In a very 
clear and convincing argument Wrottesley, J., points out that there is 
nothing contrary to international law or English law if a foreign country 
conscripts its nationals living in England and sends them the order to 
. join the army. What the Queen of the Netherlands could lawfully do 
while in Holland, she can do lawfully in this country, to which she had 
comie as an ally on the invitation of the British Government. What, 
however, cannot be done in England without the assistance of Parliament, 
is to enforce the conscription by compelling the foreign subject to join the 
Dutch army. But it was here that Parliament lent its assistance by 
passing.the Allied Forces Act, under which the Allied Forces (Application 


'" On appeal against the decision of the Divisional Court refusing the applica- 
tion for à writ of habeas corpus the Court of Appeal (the Master of the Rolls, 
MacKinnon and Goddard, L.J.J.) unanimously held that it had no jurisdiction to 
entertain the appeal. (1942] 1 All E.R. 780. 

3 This is not a question of classification, as Dr. Winkel wrongly assumes in 
.an article in the Journal of the Society of Comparative Legislation, 1941, p. 149. 
It is not the question of assigning a point to its legal category (of “classifying "), 
but of ascertaining according to which law a certain term (“member”) is to be 
interpreted. 
* On the question whether the Royal decree is in harmony with the Dutch 
constitution, see infra sub. 3. 
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- of 23 Geo. 5, c. 6) (No. 1) Order, 1940, was issued which made the member ` 
- of the Dutch army amenable to the enforcing machinery of the Army Act. - 
The only point which, in my opinion is, with great respect, subject to 
some doubt, is Viscount Caldecote’s sweeping statement in the first 
decision that the question whether somebody is a member of a foreign . 
army, can be decided by the law of that foreign country only. Although it 
stands to reason that the law of the country concerned governs this ques- 
tion prima facie, it is quite natural that English law, as the law.of the 


` * country in which the foreign army is located, should limit the right of the 


foreign country to define the membership in its army, at least in so far as 
the enforcement of the duties resulting from such a membership by means 
of English law is concerned. Let us look shortly at the British legislation 
iri this respect. 
The first Act dealing with a subject similar to the Allied Forces Act - 
is the Visiting Forces (British Commonwealth) Act, 1933 (23 Geo. 5, Ch. 6) 
which contains provisions’ with respect to the discipline and internal 
_administration of forces of the Dominions, when temporarily present in 
the United Kingdom. This Act, which served as a pattern to the framers 
of the Allied Forces Act, defines in s. 8 as "member" in relation to a 
visiting force any person ‘‘who is by the law of that part of the Common- 
wealth to which the force belongs subject to the naval, military or air 
force law theréof, and who, being a member of another force, is attached 
_ to the’ visiting force, or, being a civilian employed in connection with the 
visiting force, entered into his engagement outside the United Kingdom.” 
This section, therefore, expressly provides that the question who is a 
member of a visiting force is to be decided according to the law of the 
country to which this force belongs. The Allied Forces Act, on the other ' 
- hand, contains no similar provision. It authorises the King by s. I (3) 
to provide by Order in Council for the application to the allied forces of . 
certain clauses of the Visiting Forces (British Commonwealth) Act, 1933. 
' But s. 8 of this Act, which defines the membership of a visiting force, does 
not belong to the clauses mentioned in s. 1 (3) of the Allied Forces Act. 
"The term "member" is therefore not defined by the Allied Forces Act 
either directly or by ‘reference to the former Act. The Allied Forces 
(Application of 23 Geo. 5, c. 6) (No. 1) Order, 1940, by which certain 
‘clauses of the Visiting Forces (British Commonwealth) Act, 1933, were 
“declared to be applicable to the Allied Forces Act, on the other hand, 
contains in s. 2 a definition of the expression “member,” which according 
to this section applies to the use of this expression in this Order .and its 
Schedule. , This section provides that “member in relation to an allied 
force includes a person who, being a member of another force of the same 
. allied Power, is attached to the allied force, but a person shall not be: 
deemed to be a member of the forces of an allied Power unless he serves 
in the armed forces of that Power in a capacity corresponding to that of 
án officer or other rating or rank of His Majesty's forces." This clause 
shows that the meaning of membership of an allied Power need not neces- 
sarily be determined according to the law of this Power; this clause, in 
fact, adopts the meaning given to the term '' member" by an allied Power, 
subject, however, to an important qualification: nobody can be regarded 
as à member of an allied force—at least as far as the application of the 
' cited Order is concerned—‘ unless he serves in the armed forces of that 
Power in a capacity.corresponding to that of an officer or other rating.or 
rank of His Majesty's forces." As mentioned before, this definition of 
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membership in an allied Force applies according to s. 2 of the Order to 
the, use of this term in the Order itself and its Schedule; it is, however, 
hardly imaginable how the Allied Forces Act and the Order, the purpose 
of which is the application and realisation of the Act, could be used in a 
. satisfactory way, unless the term “member,” used in both, was understood 
in the same way. It therefore seems reasonable to interpret the term 
" member," when used in the Act, in the same way as when used in the 
Order. 

Neither of the two decisions In ve Amand refers to s. 2 of the Order 
and its definition of membership; there was no necessity to refer to it 
as the qualification of the meaning of membership, provided for by this 
section, is of no importance in the case of Amand; he had joined the 
Dutch army, serving in it as a soldier, in a capacity, therefore, correspond- 
ing to that of a rank of His Majesty’s Forces, and he lost this capacity 
neither by his 7 days' leave, nor by his absence without leave subsequent 
to his leave. The fact that the Court did not mention s. 2 of the Order 
cannot consequently be understood as if the Court regarded as inapplicable 
to the Allied Forces Act the definition of membership contained in this 
section; this question will remain open until a case arises of a civilian, 
who has been declared à member of an allied force by the authorities of 
the Power to which the force belongs—by a decree similar to that of the 
Queen of the Netherlands of 8th August, 1940—but has never joined the 
force and' does not therefore serve in this force in a capacity corresponding 
to that of a rank of His Majesty's Forces. 

irrespective of this point, which has been left open by the decisions 
under review, the result of both decisions is this, that an allied Power is 
authorised to order conscription of its subjects living in Great Britain, 
without having to wait for an authorisation by a British Act, and that the 
British authorities are entitled and bound to lend this Power their help 
in enforcing such conscription against members of its force.’ 

3. The dismissal of the applications for a writ of habeas corpus was 
based in both decisions In ve Amand on the decree of the Queen of the 
' Netherlands of 8th August, 1940, by which conscription of the Dutch 
subjects living in Great Britain had been ordered. As mentioned supra 
sub. 2, English law did not in the opinion of the Court prevent the Queen 
~ of the Netherlands from issuing this decree. But the applicant had further 
claimed that the Queen was not authorised by the Dutch constitution to 
issue the decree. The reasons given by the applicant for this claim concern 
Dutch, not English law;* from the standpoint of English law, however, 
the question is important, whether the English Courts have the right to 
inquire into the constitutionality of the decrees of the Queen of the Nether- 
lands or not. In both cases the Court dealt with this question in detail 
and came after some hesitation to the conclusion—by different reasoning 
in each case—that the English Courts had the right and the duty to inquire 
into the constitutionality of the decree of the Queen of the Netherlands. 
To arrive at this result, the decisions of the Court of Appeal in Luther v. 
Sagor [1921], 3 K.B. 532, and in Princess Palay v. Weisz, [1929] x K.B. 718 
had to be distinguished. In both these cases the High Court and the 

5 Shortly before the printing of this note, on 17th June, 1942, a Bill providing 
for conscription with regard to subjects of allied Powers was introduced in the 
House of Commons. This Bill also deals with the meaning of the term ‘““member”’ 
-in the Allied Forces Act. The Times, 18th June, 1942. 


* Incidentally, the Court found in both decisions that the royal decree was 
_ in conformity with the Dutch constitution. 
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Court of Appeal had held, in connection with the expropriation measures 
taken by the Soviet Government, that “‘if a foreign government is recog- 
nised by the Government of this country the Courts of this country may 
and must recognise the sovereignty of that foreign government and the 
validity of its acts” (Roche, J., in Luther v. Sagor, [1921] 1 K.B., at p. 474), » 
that ''it is well settled that the validity of the acts of an independent 
sovereign government in relation to property and persons within its juris- 
diction cannot be questioned in the Courts of this country" (Warrington, . 
L.J., in Luther v. Sagor, [1921] 3 K.B., at p. 548), and that "our Govern- 
ment has recognised the present Russian Government as the de jure 
Government of Russia, and our Courts are bound to give effect to the laws 
and acts of that Government so far as they relate to property within that 
jurisdiction when it was affected by those laws and acts" (Scrutton, L.J., 
in Princess Paley v. Weisz, at p. 725). 

In the second decision I» re Amand the Court distinguishes these 
statements of law by saying that they refer to acts of the foreign sovereign 
or government which were meant to take effect within the territory of this 
sovereign or government, whereas in this case, it is the question of a 
foreign sovereign's decree taking effect in Great Britain. With great 
respect, this distinction does not warrant the non-application of the rule 
expressed in Luther v. Sagon and Princess Paley v. Weisz. It is, of course, a 
generally recognised rule of law that the acts of foreign sovereigns and 
governments cannot directly affect persons and property in England, but 
nobody doubts that exceptions to this rule can be provided for by an Act 
of the British Parliament. Now, the Court found in the second decision 
(cp. [1942] 1 AILE.R. p. 241), that the enforcement of the Royal decree of 

.8th August, 1940, in Great Britain has been made.possible by the Allied 
Forces Act, 1940, and the Order in Council issued, under this Act. The 
result of this Act has therefore been that the territory in which a decree 
of the Dutch Queen could take direct effect was in certain cases extended 
beyond Dutch territory—to which such a decree normally applied—to 
British territory, and it cannot be seen why a decree of the Queen of the 
Netherlands should not have the same authority in both cases, which have 
been put on the same footing by Áct of Parliament, and why it should not 
be subject to judicial review in one case and subject to it in the other. 

That the view taken by the Court is open to question is also apparent 
from the following consideration. It has been decided by English Courts 
that questions relating to the existence, the status and the sovereignty 
of foreign Powers are not to be examined by the Court, but that the com- 

. munications made by His Majesty's Government to the Court in this 

question are conclusive and binding upon the Court. “. . . When once 
there is the authoritative certificate of the Queen through her minister of 
state as to the status of another sovereign, that in the Courts of this 
country is decisive" (Mighell v. Sultan of Johore, [1894] 1 Q.B. 158, per 
Lord Esher, M.R.). In the case In ve Amand it was stated to the Court 
on behalf of the British Government that “ His Majesty's Government 
recognise Her Majesty Queen Wilhelmina and her Government as the 
sovereign and the Government of the Netherlands and as exclusively 
competent to perform the legislative, administrative and other functions 
appertaining to the sovereign and Government of the Netherlands." It is 
submitted that the question whether the Queen of the Netherlands, acting 
with the consent of the Dutch government, is competent to issue any 
decree in her capacity as Dutch sovereign has been conclusively decided 


v 
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by that statement of the British Government in the affirmative, and that 
the.Court should not have therefore entered into a further enquiry as to 
the validity of the Royal decree under the Dutch constitution.” 

The fact, mentioned by the Court in the second decision, that Amand 


- had no actual possibility of submitting the question of the validity of the 


Royal decree to a Dutch Court, cannot be regarded as a legal reason for 
assuming this function by a British Court, but only as showing that it 
would be desirable to establish the right of the British Court to review the 
royal decree, for which, however, a legal foundation must first be found. 
It may be noted that in Luther v. Sagor and Princess Paley v. Weisz, the 
parties who asserted the invalidity of certain acts of the Soviet govern- 
ment, had also no practical possibility to submit this question to a Soviet 
Court. 

In the first decision Im ve Amand the Court arrives at the same con- 
clusion as in the second decision, but the line of reasoning is somewhat 
different. It is said that “evidence is required to prove what is a question 
of fact, namely the foreign law." It is undoubtedly true that the question, 
what is the substance of the foreign legal provisions, may also depend on 
whether the foreign authority acted within its competence when issuing an 
order of general application, or whether this order is ultra vires and there- 
fore invalid. For this reason the English Court can, no doubt, within the 
scope of its inquiry into the foreign law, examine the question whether an 
order of a foreign local government body was ultra vires or not. This 


~ right, however, does not in my opinion extend to the acts of those authori- 


ties of the foreign state, which according to the conclusive statement of the 


‘British Government are sovereign organs of that foreign state. This seems 


to be borne out by the statements of Roche, J., and Warrington, L.J., 
in Luther v. Sagor, quoted above, and this case therefore seems to be an 
authority against the review of the Royal decree irrespective of whether 
we examine the reasons given for ıts review in the first or in the second 
decision In ve Amand . 

There remains one argument for treating the case In re Amand differ- 
ently from Luther v. Sagor and Princess Paley v. Weisz, namely, the wording 
of s. 1 (1) of the Allied Forces Act, which confers upon naval, military and 
air force courts and authorities of allied Powers “all such powers as are 
conferred upon them by the law of that Power." Wrottesley, J., who 
mentions this argument, adds that he does not attach much importance 


. to that. With that I respectfully agree, especially for the reason that the 


mentioned provision of the Allied Forces Act refers to the competence of 
the naval, military and air force courts and authorities, but not to the com- 
petence of the Sovereign and the Government. 

-In conclusion it can therefore be said that I do not see any reason why 
the Court should have abandoned the doctrine established in Luther v. 


. Sagor and Princess Paley v. Weisz, according to which the validity of acts 


of a foreign recognised sovereign government cannot be inquired into by 
English Courts. 
PaAvEL HARTMANN. 


,* The words “legislative, administrative and other functions appertaining 
to the Sovereign and Government of the Netherlands" in the statement of the 
British Government obviously refer to the competence of the Sovereign and 
Government under international law and not under Dutch municipal law. 
This is also shown by the inclusion of the legislative functions in the above 
enumeration. 
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Extraterritorial Effect of Confiscatory Legislation 


Atkinson, J.’s, decision in Lorenizen v. Lyddon & Co., Ltd., 7x (1942) 
LLL.R. 197, the appeal against which was recently dismissed by consent 
so that the learned Judge's hope for a review by the Court of Appeal was 
unfortunately not fulfilled, requires a few words of comment. The plaintiff . 
claimed damages for the repudiation of a contract by which the defendants 
had undertaken to charter a ship owned by a Norwegian company. . The 
plaintiff, suing as “curator” of the ship, derived his title from a decree 
issued on the 18th May, 1940, by the Free Norwegian Government at 
Trondjem by which all Norwegian ships were requisitioned and put under 
the control of a curator who was authorised to exercise to the exclusion 
of the owners all rights of property over requisitioned sbips, to collect 
claims due to the owners, enforce them by action, and so forth. A prelimin- 
ary issue was tried to deal with the defendants’ contention that this was a 
confiscatory decree which could not be accorded extraterritorial effect so 
as to comprise property situate in tbis country. Atkinson, J., prefaced his 
actual decision by a review of the long line of authorities which are collected 
by Dicey (-Keith) 5th edition, p. 610, note K, and which had hitherto been 
generally regarded as laying down the rule that confiscatory legislation is 
without extraterritorial effect. He arrived at the conclusion that all those 
cases had been misunderstood and in truth rested on the fact that the 
foreign legislation, if properly construed, did not intend to have extra-. 
territorial effect, and that therefore the Court was not prevented from 
allowing such effect where the foreign legislation did claim it; in the 
latter connexion Atkinson, J., was greatly influenced by the decision of 
Mr. Justice Shientag who, sitting as a Judge of first instance in the Supreme 
Court of New York, had upheld a similar decree of the Free Dutch Govern- 
ment in London (Andersen v. N.V. Transandine Handelmaatschappij 
(1941), N.Y. Sup. (2d) 547), and whose decision had been based on the 
obscure and unsatisfactory decision of the Supreme Court of the United 
States in U.S. v. Belmont (1936), 301 U.S. 324, which should not be read 
without reference to Professor Borchardt's comments in American Journal 
of International Law, 1937, 675. Itis probably no exaggeration to say that 
the principle that confiscatory legislation is denied any effect upon pro- 
perty situate outside the boundaries of £he confiscating state, has hitherto 
been regarded as one of the most securely established and most commonly 
accepted maxims of international law, not only in this country and in most 
American jurisdictions but also on the Continent where, under the leader- 
ship of the French Cour de Cassation, it has even been held that sans une 

-juste et préalable indemnité confiscatory legislation cannot be recognised 
even in respect of property situate within the confiscating state: Art. 545 
Code Civil and Cass. Req., 5th March, 1928, Clunet, 1928, 674; Cass. Civ., 
14th March, 1939, Clunet, 1939, 615. Those who not too long ago came 
into contact with the numerous devices of the Nazis by the appointment of 
“curators” or otherwise to obtain control over the non-German property 
of the victims of their persecution, will gratefully remember the salutary ` 
effect of that principle which in practically all Continental countries led 
to the nullification of those devices and in this country resulted in any 
attempts at enforcement being nipped in the bud so that it was only 
during the war that technical reasons gave Mr. Justice Simonds an oppor- 
tunity of confirming what had previously been regarded as obvious: 
Bohm v. Czerny, The Times Newspaper, 26th July, 1940. 

Having thus prepared his ground by removing what he considered to 
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be an obstacle, Atkinson, J., proceeded to give two and perhaps three 
reasons for holding positively that the Norwegian decree had effect on 
property situate here. In the first place he thought that the decree was 
not confiscatory at all, because it provides that “compensation . . . shall 
* be fixed in accordance with Norwegian law.’’ There does not seem to 
exist any authority for the view that the lack of compensation is a pre- 
requisite of the conception of confiscation, and it is difficult to see why 
confiscation should lose its character by the payment or promise of com- 
pensation and require more than the commandeering uf property by force 
without the owner's consent. The least that would have to be demanded 
would be the payment of une juste et préalable indemnité; such a require- 
ment, however, would be bound to involve a Judge in difficult questions of 
fact and to permit subterfuges and disguises which would onlv lead to 
complications where justice calls for certainty and simplicity. Secondly, 
however, Atkinson, J., based himself on a ground which, it is submitted 
with the greatest respect, is not only theoretically attractive, but intrinsic- 
ally sound and which might have obviated the whole of the introductory 
observations: ''Public policy certainly demands that effect should be 
given to this decree. To suggest that the English Courts have no power to 
give -effect to this decree . . . seems to me almost shocking." In the 
prevailing circumstances this cannot be controverted. This is so obvious 
that the subsidiary reference to the comity of nations can add only little 
to the weight of the argument. But those concerned with the theoretical 
aspect of the matter will note with interest a probably unique case where 
public policy is resorted to for the purpose not of excluding an unacceptable 
foreign law nor of giving overriding effect to a basic principle of English 
law, but for the purpose of allowing foreign law to impose itself to the 
exclusion of what it is hoped will remain a general rule of English law. 
F. A. MANN. 


Capital or Income? 


Benson v. Counsell (1942), All E.R. 435, and Hobbs v. Hussey (1942). 
All E.R. 445, though comparatively unimportant in themselves, form a 
useful pendant for a brief disquisition upon the broad distinction our Courts 
have made between “‘capital’’ and “income” in their interpretation of the 
Income Tax Acts. i 

The well-known schedular classification of sources of income in the 
British Income Tax code prevents “capital profits’’ being considered other 
than in relation to the notorious Schedule D of the Income Tax Act, 1918. 
Case I of this Schedule charges the profits derived from any trade, etc., 
adventure or concern in the nature of trade while Case VI thereof—the 
famous 'sweeping-up" case—charges “the annual profits or gains not 
charged by virtue of any other Schedule or Case." In the case of trades, 
etc., an “accretion of capital" can only be included in the computation of 
profits if “what is done is not merely a realisation or change of investment, 
but an act done in what is truly the carrying on, or carrying out, of a 
business "'—see Lord Trayner in his oft-commended judgment in California 
Copper Syndicate v. Harris (1904), 5 Tax Cas., at p. 165; an example of 
taxable “capital profits” arising in the ordinary course of business is 
where-an insurance company realises its investments at a profit. It should, 
however, be noted that the profit made on the sale of a single asset may be 
“income” if what is done amounts to the carrying on a trade, see Martin 


264 MODERN LAW REVIEW July, 1942 


v. Lowry, [1927] A.C. 312, where a huge stock of linen purchased in one lot 
was sold at a handsome profit over a period of months. . 

The position resulting from ''casual profits" arising from isolated 
transactions is somewhat different. If what is done is the purchase and 
resale of property, tax is not attracted if the profit is mere '' capital accre- 
tion” vide Rowlatt, J., in Ryall v. Hoare, (1923) 2 K.B. 447: ‘‘Two kinds 
of emoluments must be excluded from Case VI. First anything in the 
nature of capital accretion is excluded as being outside the scope of the 
(Income Tax) Acts confirmed by the usage of a century. For this reason, a 
casual profit made in an isolated purchase and sale, unless merged with 
similar transactions in the carrying on of a trade, is not liable to tax.” 
This principle was approved in Leeming v. Jones, [1930] A.C. 415, where, 
too, it was held that the word "annual," qualifying the term “profits and 
gains” in Case VI, Schedule D, definitely connoted the idea of “income” 
as opposed to "capital." Earlier the House of Lords, in Martin v. Lowry, 
[1927] A.C. 312, had approved Rowlatt, J.’s dictum in Ryall v. Hoare 
(supra), that the word “annual” did not necessarily connote the idea of 
"recurrence," but equally well meant "in any year." On the other hand, 
in this latter case, it was held that where an emolument—to use a general 
term—accrued by virtue of services rendered, it came within the words 
“profits and gains’’ and was therefore taxable under Case VI, even though 
it arose on a single isolated occasion, e.g. from guaranteeing a bank over- 
draft, writing a book, etc. 

Where, however, the transactions are many and not isolated, liability 
may be attracted, even where what is done does not amount to the carrying 
on of a trade assessable under Case I of Schedule D, provided that the 
profits therefrom are definitely of an income or revenue character, e.g. 
profits from speculating in cotton futures—see the Court of Appeal in 
Cooper v. Stubbs, [1925] 2 K.B. 753. 

The law as to “capital profits” is very different in the United States, 
where the Supreme Court has repeatedly held that the concept of income . 
embraces the profits derived from the sale or conversion of capital assets, 
whether the transactions be many or in the ordinary course of trade— 
Eisner v. Macomber (1920), 252 U.S. 189—or single and isolated as in 
Merchants Loan & Trust Co. v. Smietanka (1921), 255 U.S.520. 

Having briefly set out the principles that differentiate between “capital” 
and ''income"' for taxation purposes, their application to the cases referred 
to at the opening of this note may now be considered. In Benson v. 
Counsell (1942), 192 L.T. 62, a syndicate purchased a stallion, the members 
being entitled to one free nomination annually for their mares; during the 
years 1934—1940 the appellant sold his nominations. Lawrence, J., held 
that the sums received were taxable under Case VI, Schedule D, as being 
of a revenue nature; what was purchased was the horse and not the 
nominations, so that the principle in Leeming v. Jones did not apply, since 
there was no purchase and resale of property. The transactions were a 
mode of realising the reproductive faculty of the horse, and the profits 
therefrom were analogous to interest or fruit as contrasted with principal 
or tree. As the transactions were many and not isolated, the principle in 
Cooper v. Stubbs applied, i.e. the profits, not being of a capital nature, were 
taxable as income under Case VI, Schedule D. 

In Hobbs v. Hussey (1942), x All E.R. 445, the appellant sold the serial 
rights of his life's story to a newspaper and was assessed on the receipts 
under Case VI, Schedule D; it was argued for him that the sums received 


- (supra)—of an 
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represented a realisation of capital, i.e. sale of the copyright of the articles, 
and.so were not taxable 'as income. Lawrence, J., held that, as the profit 
arose primarily from the performance of services by the appellant, i.e. the 
writing of the articles, it was—following Rowlatt, J., in Ryall v. Hoave 
“income” nature and therefore taxable; the sale of the 
copyright was merely incidental to the rendering of the services, and since 
the transaction was in essence of a “revenue” nature, it was immaterial 
that it, was an isolated one. Earl Haig's Trustees v. I.R.C. (1939), S.C. 
676, where the profit on the sale of diaries by the trustees was held to be of a 
capital nature was not followed either, being distinguished on its special 
facts and an interpretation of the trust deed or as being contrary to the 
principle in Ryall v. Hoare. ` ` A. FARNSWORTH. 


Taxation of Income from the Ownership and Occupation of Land 


Bamford v. Osborne, [1941] 2 All E. R. 426 (H.L.), and Sywell Aerodrome, 
Ltd. v. Croft, [1941] 2 All E.R. 325, are of more than ephemeral interest 
since they exemplify the necessity for constantly bringing up to date the 
charging of income to tax by virtue of its schedular classification —a mode 
of charge that dates in almost unchanged form from Pitt's Income Tax 
Áct of 1805. If a source of income is clearly within one of the various 
schedules of the Income Tax Act, 1918, it can only be charged to tax in 
accordance with the rules of the particular schedule. For example, income 
arising from real property—to employ a useful generic term—is charged 
on the annual value of the property, and if a rent arises in excess of such 
value, no charge could be made on the amount of the excess (see Salisbury 
House Estates, Ltd. v. Fry, [1930] A.C. 432). Again, Schedule B charges 
the income arising from the occupation of land upon the amount of the 
annual value thereof, regardless of the actual income derived by the 
occupier; this is so even where the nature of the occupation is that of a 
very profitable stud farm (see Lord Glanely v. Wightman (1933), 49 T.L.R. 
356 (H.L.) ). It should, however, be noted that profits from the occupation 
of nurseries and market gardens were charged on the amount of the actual 
profits in the same way as those arising from a business. The unjustified 
loss of revenue arising from these loopholes in the law was discussed at 
1 M.L.R., 293-4, and both have, to a great extent, been remedied by 
later legislation. 

In Sywell Aerodrome, Lid. v. Croft, the appellants owned an aerodrome, 
part of which they let and/or licensed to an aerodrome company and 
from part of which they derived other rents. In an attempt to charge 
the company under Schedule D on the difference between its actual income 
and the notional annual value charged under Schedules A and B, Income 
Tax Act, 1918, it was held that the whole of its profits arose from the 
ownership and occupation of the land and that its liability was therefore 
exhausted by the assessments already made under Schedules A and B, 
the two House of Lords’ decisions referred to above being regarded as 
conclusive. Since the year to which the appeal related, the law regarding 
"excess income" arising from the ownership of land has been changed 
(see sections 15-17, Finance Act, 1940, discussed at 4 M.L.R., 196-7). 
Briefly, in the case of all agreements and leases for less than fifty years, 
the beneficial owner of any property is now nchargeable under Case VI, 


. Schedule D, on the excess of his true income from the property over the 


notional income, i.e. annual value charged under Schedule A. 
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: The facts in Bamford v. Osborne and the judgment of the Court of 

Appeal were set out and fully discussed at 4 M.L.R., 67-8. In this case 
the Court of Appeal (Scott, L.J., dissenting) had upheld a finding by the 
Appeal Commissioners that a single unit of assessment could be split up 
for taxation purposes into a notional “garden” chargeable on the actual 
profits (cf. supra.) and into “farmland,” the charge in respect of which 
was notional, i.e. upon the amount of the annual value. The House of 
Lords unanimously approved the dissenting judgment of Scott, L.J., 
and ruled that there was no evidence on the peculiar facts of this case to 
justify the “split” of a single holding into two parts chargeable as a 


. 


“garden” and as “farmland ” respectively; in the result the whole of the. 


land was chargeable on the notional annual value which was very con- 
siderably below the actual profit made. In point of law it was held that 
a single holding could be “split” into two parts if the evidence to justify 
this were satisfactory, and in thisregard Dennis v. Hicks (1935), 19 Tax. Cas. 
219, and D. Lowe & Sons, Ltd. v. Inland Revenue (1938), 21 Tax. Cas. 597, 
were approved. Historically the instant case is of considerable interest, 
but as a practical issue it is no longer of importance, since ss. 10-11, 
Finance Act, 1941, charge the income arising from the occupation of aij 
land-—except that not occupied mainly for the purposes of husbandry— 
under Schedule D upon the actual profits arising and in the same manner 
asany other business. Itshould be noted, however, that where an individual 
and, broadly speaking, a partnership occupies land of an annual value of 


less than £300, the profits from occupation still continue to be charged ` 


under Schedule B on the notional amount thereof, viz. the annual value, 
i.e. what the land is worth to be let by the year. 
A, FARNSWORTH. 


The Statutory Warranty of Fitness in the Courts 


The scales of justice have never been held evenly between landlord 
and tenant in English law. Despite the intervention of Equity and of 


the Legislature the law, on the whole, still inclines strongly in favour of: 


the landlord. This is shown very clearly by the absence of any obligations 
imposed by law on landlords of unfurnished houses to provide premises 
fit for habitation or to execute even the most essential repairs. It is left 
to tenants, assisted by lawyers and surveyors, to stipulate for express 
warranties of fitness and covenants to repair by the landlord.! The lack 
of protection for tenants not enjoying sufficient bargaining strength and 
unable to pay for professional advice has thus contributed to the housing 
. difficulties of the working classes, and one of the earliest measures adopted 
in dealing with this problem was the imposition of an implied warranty 
of fitness on the landlords of working class houses by s. 12 of the Housing 
of the Working Classes Act, 1925, which was finally re-enacted in s. 2 
of the Housing Act, 1936.2, Whereas with regard to the Housing Legisla- 
tion in general the task of the courts was one of supervision and control 
1 “A man who takes a house from a lessor, takes it as it stands; it is his 
business to make stipulations beforehand, and if he does not, he cannot say.to 
the lessor, ‘this house is not in a proper condition, and you or your builder must 
put it into a condition which makes it fit for my living in,” per Romilly, M.R., 
in Chappell v. Gregory (1863), 34 Beav. 250, at 253. 
2 The warranty of fitness has been successively enacted in the Housing of 
.the Working Classes Act, 1885, s. 12; the Housing and Working Classes Act, 
1890, s. 75; the Housing Town Planning, etc., Act, 1909, ss. 14, 15; the Housing 
Act, 1925, S. 1; the Housing Act, 1936, s. 2. È 
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-of administrative agencies? in this instance they were entrusted with a 

far more direct function since the value of the statutory warranty of 

fitness depended on the manner in which the obligation imposed on land- 
lords would be interpreted and enforced by the courts. 

The results of judicial participation in the struggle for improved 
housing conditions are such that no share of the credit for the progress 

- made.can be attributed to the operation of the statutory warranty. The 
standard of fitness which has been established 1s probably not higher 
than.that which would be observed in his own interest by any landlord of 

'slum property. The statutory remedy has been confined within narrow 
limits of substance and procedure and its enforcement subjected to condi- 
tions which in many, if not most, cases it is impossible to fulfil. 

The explanation cannot be found in open or concealed dislike of the 
policy of the Housing Legislation. Various judicial dicta show that this 
.policy has been fully understood and approved by the courts. The judges 
have mostly felt bound to ignore these considerations and to interpret 
the statutory warranty of fitness as part of the ordinary law of landlord 
and tenant which has developed in the entirely different spirit of freedom 
of contract. This principle explains the enforcement of the terms of a 
lease as a bargain freely struck between parties who in justice must accept 
responsibility for obligations assumed by them and who are deemed best 
qualified to determine the consideration adequate for the commodity 
acquired, this commodity being here the exclusive possession of land. The 
complement to freedom of contract is the principle of fault liability. Thus, 
obligations in the sphere of the law of contract are deemed to arise from 
the-free will of the individual, just as his deliberate or negligent acts are 
the source of delictualliability. All private law is therefore based on the 
assumption of freedom and equality of the individual. Social legislation 
proceeds from very different foundations. It involves many inroads on 
contractual freedom and the sacrifice of liability based on individual 
fault so as to place loss in accordance with social justice and economic 
expediency. Instead of assuming the existence of freedom and equality 
social legislation requires the recognition of the reality of economic depen- 
dency and of permanent inequality of bargaining strength, and the inter- 
pretátion of a piece of social legislation, such as the statutory warranty of 
fitness, from the premises of freedom of contract was therefore bound to 
prejudice the achievement of the purposes of the reform. 

. Asregards the standard of fitness to be imposed, this difficulty appeared 

already in the first decision in which this question was considered. In 

Stanton v. Southwick’ it was held that a house had not been rendered 

unfit by the almost continuous presence of considerable numbers of rats. 

This remarkable result was reached by relying on the fact that the house 

had not been infested but overrun by rats who invaded the house from an 
‘adjoining sewer. Salter, J., referred to the decision in Carstairs v. Taylor? 


? The.manner in which this task has been discharged has been examined 
by Dr. I. W. Jennings in “Courts and Administrative Law—The Experience of 
English Housing Legislation," 49 Harv. L.R. 426. 

* But see the judgment of Salter, J., in Jones v. Geen, discussed below. 

5 (1920), 2 K.B. 642. 

* It has been held that the warranty of fitness implied at common law in 
the case of the letting of furnished houses is broken if the premises are infested 
with vermin. Smith v. Marrable (1843), 11 M. & W. 5; Campbell v. Wenlock 
(1886), 4 F. & F. 716; Harrison v. Malet (1886), 3 T.L.R. 58. 

? (1871), L.R. 6 Ex. 217. : 
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where it had been held that the invasion of rats could not be prevented, 
and that the landlord was therefore not liable for damage caused thereby. 
The reference to Carstairs v. Taylor shows that the question of fitness 
was determined in the last resort by applying the test of fault liability. 
This is, however, not clearly expressed in the judgment; nor was it. 
attempted to explain the decision from the point of view of the policy of 
the statutory warranty. As the statute is concerned with the improve- 
ment of housing conditions rather than with the conduct of landlords it 
would seem difficult to justify the manner in which the question of fitness 
was answered by examining whether any blame could be attributed to 
the landlord. In the court of first instance it had been found that the: 
landlord knew at the time of letting that the premises were overrun by 
rats and that he neglected to take proper steps to get rid of them. As 
this finding was not contradicted in the higher court the judgment given 
there seems unsatisfactory even if tested by the principle of fault liability. 

In Jones v. Gee»? the tenant of a house falling under the Act had 
covenanted to keep the premises in good and tenantable repair. It was 
'* contended that this covenant was void as it conflicted with the statutory 
warranty of the landlord, but it was held that the obligation of the land- 
lord could stand side by side with that of the tenant since the standard 
under the tenant's covenant was far higher than that imposed under the 
statutory warranty. Salter, J., argued that the Housing Acts are '' directed 
against slums, overcrowding and buildings in which people are berded 
together in conditions unsuitable for human habitation; and the standard 
of repair required by those Acts is naturally for those purposes a humbler 
standard”? as compared to the far higher standard of comfort and repair 
implied by a covenant to repair. It may well be questioned whether the 
Housing Legislation does not aim at far more substantial improvements 
of housing conditions than would result from the correction of the worst 
abuses. But the most unfortunate effect of the decision in this case was 
the precedent set for the comparison of the standard imposed by a repairing . 
covenant and the standard of the statutory warranty of fitness. This 
comparison was drawn in Morgan v. Liverpool Corporation!'? and in 
Summers v. Salford Corporation. In both cases the question arose whether 
a working class house had been rendered unfit for habitation by a defec- 
tive window cord which had made it dangerous to open this window. In 
Morgan's case the matter was considered obiter as the tenant's claim failed 
on the ground that no notice of the defect had been given to the land- 
lord. But in the second case, in which notice had been given, the decision 
was directly on this point. In both cases it was held by a majority decision 
that a broken window cord was a mere “trifling disrepair,” not sufficient 
to render the house unfit. Once, following Jones v. Geen, the minds of 
the judges had been directed into the familiar channels of the ordinary . 
law of landlord and tenant this result was almost inevitable. The dis- 
tinction between disrepair and unfitness is well established in the general 
law of landlord and tenant!? and is reasonable if tenants can be assumed 

8 (1925), I K.B. 659. ? At p. 668. 10 (1927), 2 K.B. 131. 

1 (1941), 1 All E.R. 153; affirmed (1941), 2 K.B. 218. 

12 See Maclean v. Currie (1884), Cab. & El. 361. On the other hand no 
“humble” standards have been adopted to define unfitness caused by war 
damage for the purpose of the Landlord and Tenant (War Damage) Acts—despite 
war-time austerity. Thus, in Boudou v. Thornton-Smith (1941), 1 K.B. 561, 


the Court of Appeal held that premises were unfit although the damage could 
have been repaired at small cost. 
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to possess a free choice between stipulating for a repairing covenant by 
the landlord or preferring other terms, such as a lower rent. The statutory 
warranty of fitness was, however, enacted precisely because working class 
tenants, without any choice in this matter, were found unable to procure 

-for themselves the benefit of a covenant to repair from their landlords. 
It would, therefore, seem plainly unjust to inform a tenant claiming the 
protection of the statutory warranty that the defect in question was not 
sufficiently grave to justify his claim although he might succeed in an 

action for breach of covenant to repair, a remedy which he is known not 
to possess. It would be equally unjust to landlords to consider any really 
trifling defect as a breach of the statutory warranty; but it would seem 
essential to determine the question whether the defect can be described 
as trifling in the light of the actual housing conditions of the poor, without 
resort to conceptions, such as that of disrepair, which are suited to different 
circumstances. This was the method followed by Atkin, L.J., as he then 
was, in his dissenting judgment in Morgan’s case, and by Luxmoore, 
L.J., in Summers’ case. Lord Atkin pointed out that, however trivial a 
broken sash cord might be in a large house, it might be sufficient to render 
a two-bedroom working class house insanitary and unfit for habitation. 
It might be added that a defect trivial since easily repaired might become 
very serious if the tenant could not afford the expense of the repair. 

The application of the rules of the ordinary law of landlord and tenant 
has produced equally unfortunate results on the question of the scope of 
the statutory remedy. Thus in Middleton v. Hall and Ryall v. Kidwell! 
it was decided to extend to the statutory warranty of fitness the rule laid 
down in Cavalier v. Pope? where it was held that no action would lie to 
recover damages for injuries suffered by the wife of the tenant as a result 
of the landlord’s breach of covenant to repair. In Middleton v. Hall the 
wife of the tenant was injured by falling through a defective staircase. 
Bankes, J., refused to allow the claim for compensation on the ground 
that the success-of this action would enable “any child, visitor, artisan, 
workman, or any other person who goes to such a house upon any busi- 
ness" to recover and “that would be throwing an enormous responsi- 
bility upon the landlord." This argument is reminiscent of that advanced 
against the modern extension of the scope of the action of negligence. 
The inconvenience of too rigid adherence to the principle of privity of 
contract has been recognised!é and to some extent remedied by modern 
developments in the law of tort, of contract, and even in the law of land- 
lord.and tenant." The extension of the principle of privity of contract 
to the statutory warranty of fitness could therefore scarcely be justified, 
least of all by any necessity to protect the interests of landlords. 8 An 


13 (1912), 108 L.T. 804. 

n (1914), 3 K.B. 135. 

15 treet A.C, 428. 

16 Cf. the comment of Sir Frederick Pollock on Donoghue v. Stevenson (1932), 
A.C, 562 in 49 L.Q.R. 22; as regards the law of contract, see the Report of the 
Law Revision Committee on the Doctrine of Consideration and comment thereon 
in x Mod. L. R. x06. 

1” This appears from Cunard v. Antifyne (1933), 1 K.B. 551, and Wildrick 
v. Marks (1934), 2 K.B. 56; but, on the whole, the law of landlord and tenant 
and in particular the rule in Cavalier v. Pope has withstood reform more success- 
fully than other branches of law, see e.g. Bottomley v. Bannister (1932), 1 K.B. 
458, and Otto v. Bolton (1936), 2 K.B. 46. Cf. also the inapplicability of the doctrine 
of impossibility of performance to leases. . 

wa See the remarks of Dr. Glanville Williams, supra, at p. 212. 
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increase of the responsibilities of the landlord would have assisted in the 
achievement of the policy of the Housing Acts by adding a strqnger 
incentive for the observance of the required standard of fitness, instead 
of permitting the landlord to take advantage of the accidental selection 
of the person to suffer from the landlord’s admitted breach of duty. In. 
Ryall v. Kidwell, where the injuries were suffered by the daughter of the 
tenant, the landlord succeeded on the ground that the obligation imposed 
on him, although derived from statute, was of contractual character and 
therefore only enforceable between the parties to the lease. From this 
decision onwards the difference between the obligation voluntarily under-' 
taken in à covenant to repair and that imposed by statute, which was 
still clearly recognised in the judgment of Bankes, J., in Middleton v. 
Hall, has been completely obliterated. In Ryall v. Kidwell as in all subse- 
quent cases under the Act the judges felt constrained to attribute con- 
tractual character with all its implications to the statutory warranty 
because of the terms in which it had been enacted. Against the magic 
of the words “in any contract for letting for human habitation . . . there 
shall, notwithstanding any stipulation to the contrary, be implied a 
condition that the house is . . . in all respects reasonably fit for human 
habitation" the spectacle of the contradictions and difficulties bound to 
result from treating as contractual, i.e. based on mutual consent, a term 
added to the lease regardless of the actual or presumed wishes of the land- 
lord has been of no avail. Thus in Dunster v. Hollis? the rule which 
exempts from the landlord's covenant to repair any part of the house 
retained in his possession was extended to his liability under the statu- 
tory warranty. Again the rule of the ordinary law of landlord and tenant 
which provides that a landlord cannot be made liable for breach of his 
covenant to repair unless he has been given notice of the want of repair 
was applied to the statutory warranty in Fisher v. Walters? and by the 
unanimous decision of the Court of Appeal in Morgan v. Liverpool Cor- 
poration. In Fisher v. Walters it was held that no notice was required in 
the case of a concealed defect as it was thought that this was the rule . 
with regard to contractualcovenants. Butin Morgan's case it was held that 
failure to give notice was fatal to the tenant's claim even if the defect was 
of latent character. This was explained on the ground that the tenant, 
having exclusive possession, could more easily discover defects and that 
it would be unjust to make the landlord liable for damage resulting from 
a defect of which he was unaware. This argument expresses the principle 
of fault liability under which loss must be borue by the person on whom it 
has fallen unless its cause can be traced to the fault of another person. 
It would seem more in accordance with the character of the Housing 
Acts to determine the incidence of liability in the case of a latent defect 
by chosing between two equally innocent persons the one better able to 
sustain it. The requirement of notice even in the case of patent defects . 
` can only be justified if tenants can be deemed to know the law or to enjoy * 
legal advice, two suppositions which cannot be made with regard to working , 
class tenants. In the case of latent defects notice cannot be given so 
that tenants are deprived of the protection of the statute, although'there 


18 (1918), 2 K.B. 795. 

19 (1926), 2 K.B. 315. 5 

20 For statutory recognition of this fact see s. 1 (4) of the Leasehold Property 
Repairs Act, 1938. 
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is no mention of this requirement in s. 2 of the Housing Act. The concur- 
rence of a judge of the exceptional independence of mind of Lord Atkin 
in the decision of the majority in Morgan’s case on the question of notice 
demonstrates the strength of settled habits of thought in law and of the 
‘tendency of the courts, when administering a new statutory remedy, to 
observe rules laid down by them with regard to a similar common law 
remedy. 

It «would be possible to remedy the unfortunate results reached in 

. the interpretation of the statutory warranty by amending the Housing 
Act, and judicial comments on the draftsmanship of the section, such as 
those recently made in Summers v. Salford Corporation, seem to recommend 
this course. On the other hand, the experience of the Workmen’s Com- 
pénsation Acts and of the Rent Restriction Acts shows that the incor- 
poration of detailed provisions into social legislation may create as many 
difficulties as it solves. The problems of social legislation cannot be 
solved by the Legislature alone. If the courts are to share in this task 
successfully it will be necessary to reconsider the suitability of the funda- 
mental assumptions of the common law for the purpose of interpreting 
social legislation. It is to be hoped that this will be done by the House 
of Lords which has not yet been called upon to deal with the statutory 
warranty of fitness. ` 

i J. UNGER. 
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POWER .POLITICS. By GEoRG SCHWARZENBERGER. Jonathan Cape. 
pp. 448. 21s. 


Dr. Schwarzenberger is a copious thinker and writer. Still a young 
man, he has already many books and innumerable articles to his credite 
For some years he was the Secretary of the New Commonwealth Institute 
of World Affairs, and in that capacity devoted himself to the study of 
international relations and planning for a better order. This big book is 
the result of his collected wisdom. It examines the development, structure, 
and forces of the international system, and is described as an introduction 
to the study of international relations and post-war planning. It is divided 
into three principal parts— 

(1) "Power politics," which gives an account of the development of 
the international society in medieval and modern times, with a keen 
analysis of the present weakness of international law. 

(2) “Power politics in disguise," which gives an equally keen analysis 
of the failure of the League of Nations and the collective system established 
after the first world-war. 

(3) "Utopias examined," which analyses the different patterns of a 
new order, the rights of man, the League reform, the Federal Scheme, 

Dr. Schwarzenberger is a member of the realist school, of which 
E. H. Carr is the shining light. He brings, however, to his study a special 
character, a German method of theorising and thoroughness. Every 
statement must be analysed philosophically; and he retains the German 
preference for poly-syllabic words. He has read everything that has been 
written in recent years about international law and relations in the three 
principal European languages. Sometimes the reader may wish that he 
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had read less. For he overwhelms himself with quotations. Each page. 
has its apparatus of learned notes, and each chapter has its apparatus 
of full bibliography. The layman who must thread his way through 
tbis maze of learning is left gasping. Two examples taken at random from 
the book may illustrate the treatment of the subject, and also the elaborate- . 
ness of style. In the first he is speaking of the structure of the inter- 
national society, and the lack of a true sense of world community; ‘In 
the case of entities which are organised as States, the alternative, to the 
universal imperialism of one amongst them over the rest is a policy based . 
on the principle of self-preservation and self-interest. It depends on the 
concrete situation whether armaments in themselves form an adequate 
protection against the everlasting threat of annihilation, whether such a 
* policy has to be supplemented by alliances, possibly contributing to the 
formation of a balance of power system, or whether favourable oppor- 
tunities and weakness on the part of other entities permit a more active 
and aggressive pursuit of the policy of national self-interest." In the 
second passage he is introducing the problem of international planning, 
for which, he says, research can fulfil a function by subjecting the different 
schemes to a transcendental and immanent criticism. ‘Transcendental 
criticism deals with the assumptions on which the plans are based... . 
Immanent criticism has as its object the working out of the shortcomings 
of plans from all possible points of view, but without challenge to the 
major assumptions on which the plans are based or which they take for 
granted. At a time when intellectuals not directly engaged in the effort 
to win the war have swung over from an extreme positivist situation- 
making, it seems apposite that at least a few concentrate on the not always 
pleasant task of reading the host of plans committed to patient paper, 
and digest the multitude of ingenious suggestions into a typology of 
patterns from which the makers of the coming peace and the bewildered 
citizens may take their choice.” 

It, however, Dr. Schwarzenberger’s book is not easy reading, and is 
overloaded with learning and quotations, there can be no doubt about the- 
thoroughness of the study or the clearness of the approach. The note on 
the cover of the book, that his keen and lucid intelligence is “a Virgil in 
this warring Inferno," may be an overstatement, because the reader is 
not always conscious of the tranquil mind of his guide. What, nevertheless, . 
the book does expound convincingly is the hopelessness of founding a 
peaceful order unless there is a sense of world community and some 
effective sanction to international law, which is to regulate the relations 
of the community. Hitler’s ruthless use of power has shown up all the 
weak spots. It has torpedoed, as it were, the old illusions. The jurists 
to-day, as well as the statesmen, recognise that the law must have a 
forcible sanction—if it is to be effective. The establishment of the League 
bodies for preserving the peace and of the Permanent Court of Inter- 
national Justice has not been adequate. The League lacked a true faith 
among its members; as De Madariaga put it, “It had too much church 
for its faith." The Permanent Court of International Justice at the Hague 
"suffered from a starvation process." It was not given the chance of 
dealing with the major issues which caused the conflict in Europe during 
the decade before the second world-war. 

Dr. Schwarzenberger realises that the remedies which, in the years 
before the war, the New Commonwealth Institute particularly advocated, 
an international police force and an international tribunal of equity, 
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would not be enough. They too require a new order based on spiritual 
as well as political and economic factors before they can work. 

In the analysis of the utopias which the visionaries and the realists 
have put forward, both before and during the war, Dr. Schwarzenberger 
. does well to stress the need of radical change in the social forces of the 
world, which must accompany any federation of states. ‘‘The conception 
of political freedom is meaningless if it does not include the guarantees 
of minimum standards of social justice and security, matters which are 
_ beyond the individual, and which can only be achieved by conscious and 
organised efforts of political groups.” His conclusion, indeed, is not very 
definite: “The only alternative to the chaos of another unimaginative 
peace is a policy of reconstruction, which is conscious of the inter- 
relationship between unemployment, national sovereignty, and war, 
and the answer to this challenge in social justice, democracy and inter- 
national order." The post-war world must seek to attain that sense of 
community based on a common ethic which did mark, however im- 
perfectly, the medzival Christian order in Europe. The common faith 
must comprehend all the values which make a real community: “justify 
. freedom, truth and love, "and these are only leaves from the book of 
christianity. . .. Christian communities in which they. have become 
reality, hold the key to victory and post-war reconstruction in their 
hands." 

; NORMAN BENTWICH. 


JUVENILE DELINQUENTS GROWN UP. By SHELDON and ELEANOR 

GLUECK. New. York, The Commonwealth Fund. London: 

_ Humphrey Milford, Oxford University Press, 1940. viii and 330 pp. 
$2.50. English price, 14s. 


Criminology—science or art? Although this old pseudo-problem is still 
alive, the controversy seems to have lost much of its former animosity, 
and even some of the most outspoken supporters of the “art” theory are 
becoming increasingly willing to admit that the artistic approach does not 
necessarily exclude the application of scientific methods. What is in fact 
meant by that alternative, and does it reveal a difficulty which is peculiar 
to the understanding and treatment of crime? “There is no anti-thesis 
between science and art," wrote a great modern lawyer whose interest in 
the criminal section of the law was very slight.| “Every true work of 
science is a work of art . . ." In a sense, this is true. What Ehrlich 
had in mind was the fact that receptivity of mind, imagination, '' power to 
give shape to one's material," to create an original method and technique, 
are just as much indispensable for the genuine scientist as they are for the 
artist. This does not, however, entirely answer our opening question. 
Those who doubt the character of Criminology as a science may be prepared 
to admit that a given piece of criminological research shows those artistic 
qualities and is based upon an original method and technique. What they 
dispute is that even the most accomplished scientific research can substanti- 
ally assist in the highly individualistic task of interpreting and treating 
the law-breaker. Those in particular who are themselves masters in the 
art of dealing with offenders may feel somewhat uneasy at the possibility 


1 Eugen Ehrlich, Fundamental Principles of the Sociology of Law. Translated 
by Walter L. Moll. Harvard University Press, 1936, p. 472. 
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that dry statistical tables may, some day, take the place of human sym- 
pathy and understanding. If the criminologist wants to overcome such 
residues of latent suspicion and antagonism he will have to do two things | 
above all: First, to prove that, in his own person, he combines scientific 
knowledge with practical experience, sufficient to enable him to appreciate , 
the actual problems of the judge, the administrator and the field-worker, 
and to be of real assistance to each of them ; in short, to bridge the gap 
between theory and practice. Secondly, to draw attention to the fact,that 
. the process of transformation which is at present taking place in the field 
of Criminology and Penology is in no way peculiar to them, but has its 
counterpart in the sphere of Psychology, Education, and other branches of 
` Social Science, all of which are equally concerned with the highly indivi- 
dualistic task of handling human material. Tentatively, one might perhaps ' 
refer to the somewhat analogous process in the realm of pure art to which 
Dr. C. H. Waddington in his recent Pelican book The Scientific Attitude, 
has devoted an attractive though slightly rambling chapter, " Art Looks 
to Science," 
These brief remarks of à more general character seemed advisable to 
_ introduce a book of that somewhat uncompromising '' pure science” type 
which may easily provoke renewed attacks on the part of the ‘‘art’’- 
lovers. Since 1930, when they published their first volume in this remark- 
able series, the eminent criminologist of Harvard University and Mrs. 
Glueck have patiently added particle after particle to their unique system 
of follow-up studies and Prediction Tables. These studies are neither 
easy to digest nor particularly entertaining. Their austere statistical 
tables, drv interpretations and dispassionate conclusions are only seldom 
enlivened by detailed individual case histories or other digressions of 
psychological interest. They show the way how to meet the legitimate 
criticism (see M.L.R., Vol. V, pp. 150-52) of the deplorable deficiencies in 
the corresponding data available in this country. What we do know about 
the success or failure of our present ways of dealing with the law-breaker 
is largely limited to personal impressions and to some interesting but 
inadequate official statistics. To indicate some of the principal weaknesses 
of the existing statistical data: First, they are unsystematic, almost each 
of them using different classifications, which makes any comparison of the 
various sets of figures impossible. Secondly, they are merely statistics of 
re-appearances in Court which do not take into account the possibility 
that a particular offender may not have reappeared for reasons entirely 
unconnected with the success of the penal treatment received (as, for 
instance, death, emigration, residence in a penal or mental institution). 
- Likewise, apart from the files of Probation Officers and After-care Organi- 
sations, no details of any kind are available which might indicate the causes 
of recidivism in individual cases. ; 

The system of following-up as elaborated by the Gluecks tries to avoid 
such shortcomings by elucidating the after-histories of individual offenders 
and by correlating their subsequent behaviour to their antecedents as well 
as to the type of penal treatment received. The present book is a continua- 
tion of an earlier investigation, published in 1934 under the title One 
Thousand Juvenile Delinquents, which contained the results of a follow-up 
study of a thousand boy delinquents who had appeared before the Boston 
Juvenile Court during the years 1917 to 1922, when they were of an average 
age of thirteen and a half years. As these boys had been examined, at the 
request of the Court, in the Clinic of the Judge Baker Foundation, that 
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first study was concerned not only with the subsequent behaviour of the 
‘boys during a five years period following the completion of their treatment, 
but also with the degree of co-ordination between Court and Clinic. The 
present work deals with the careers of this group during two further five 
- years periods, thus giving the story for no less than fifteen years after 
penal treatment, up to a point when the average age of the group was 
approximately twenty-nine. The task of locating these men and of obtain- 
ing accurate information about their doings without giving offence to 
them or to their families must have been formidable. Thanks to the 
elaborate technique evolved by the authors and their trained staff of 
field-investigators it was successfully solved in the great majority of cases. 
After eliminating sixty who had died before the end of the third period, 
and a further ninety-two whosé behaviour could not be cleared up to the 
end, the authors were able to collect the information they wanted for 
848 men of the original army of a thousand, which seems to bé a highly 
- satisfactory achievement. Roughly speaking, the information refers to 
certain factors in their general histories, to changes in their criminal ` 
behaviour and to the '' peno-correctional" treatment which they received 
during the follow-up period. Out of the wealth of interesting results which 
have emerged from, this study, at least a few major findings may be quoted. 
There is, first, the fact that the percentage of offenders who could be 
regarded as “‘reformed’’ increased from 15 at the end of the first five 
. years to 26-8 at the end of the second, and to almost 40 at the end of the 
third five years périod. Moreover, even among those who continued to 
commit crimes the percentage of serious offenders decreased from 75 
to 47. What may have been the reasons for these changes in behaviour? 
Improved environmental conditions? Efficient ** peno-correctional' 
` treatment? Or simply settling down to normal life as a consequence of the 
process of growing older? Detailed comparisons between those who 
reformed and those who did not revealed that the former group, as was to 
be expected, enjoyed more favourable hereditary and environmental 
conditions. These differences, however, though significant, did not seem 
in themselves sufficient to explain the contrast in behaviour, and an ad- 
ditional explanation had therefore to be sought. Already in their previous 
study Later Criminal Careers (1937), which described the after- histories ot 
500 adult male offenders, the authors stressed the predominant importance ~ 
of the simple process of ageing. Up to the age of thirty-five at least, matur- 
„ation was found to be the strongest reformative factor, whereas those who 
had not reformed by then were much less likely to do so thereafter. This 
process of maturing, it was found, could be assisted and even accelerated 
by favourable environmental changes, and vice versa, whereas the various 
forms of mental instability proved the most formidable obstacle to reform. 
In the present volume this theory has undergone an interesting modifica- 
tion. The new material would seem to indicate that the cessation of 
criminal activities is related less to the arrival at'a specific chronological 
age than to’ the distance from the onset of a criminal career. In this view 
the. authors were confirmed by the results of a comparison of the group 
dealt with in the present volume and the group, studied in Later Criminal 
Careers. In this comparison "two series of offenders, quite different in 
make-up and background and significantly different in the fact that one 
began to be delinquent (on the average) five years before the other, have 
been shown to resemble each other strikingly in conduct, nol at similar 
ages, but rather at a- similar distance removed from the time they began to be 
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delinquent. . This would seem to indicate that what may be called, after 
Quételet, the ‘propensity to criminality’ has a more or less definite life 
span regardless of the age at which delinquent behaviour actually begins.'' 
(p. 105.) This theory may seem to be at variance with the traditional view 
that delinquent tendencies which show themselves in early youth are . 
usualy symptomatic of some deep-rooted trouble and more difficult to 
cure than delinquent behaviour occurring during the later stages of 
adolescence. This latter view is, by the way, confirmed by one of the 
statistical tables in the present book, which the authors themselves inter- . 
pret as indicating that ''imipulses to misconduct that are likely to persist 
manifest themselves early in antisocial or otherwise abnormal reactions to 
school life . . . where maladjustment known as 'delinquency' begins 
early in life it is rooted more deeply . . . and more probably is related to 
the hereditary, biologic make-up of the individual than in cases where it 
does not begin to manifest itself until.the adolescent years” (p. 114). On 
the other hand, the present reviewer may be permitted to quote his own 
finding that "amongst the men who commenced their criminal activities 
after the age of forty there are comparatively many who at that late stage 
have become habituals with twenty or more convictions” (Social Aspects 
of Crime, p. 359). In short, the evidence hitherto available is too limited 
in scope and too conflicting to justify a final verdict. The authors can 
be relied upon, however, to check their discovery with their usual 
thoroughness. 

Special attention is given to the nature and length of the peno-cor- 
rectional treatment received by the group over the whole period, to the 
changes in penal methods, and to the behaviour of individual offenders 
during and after the various forms of treatment. One of the results ' 
emerging from this part of the study is-the higher percentage of adjustment 
and success achieved by institutional treatment (Prisons, Reformatories) 
as compared with non-institutional methods (Probation, Parole, Foster- 
home placement). It may be worth remembering that similar results were 
obtained by corresponding investigations published by the Home Office in 
Criminal Statistics (for 1932 and 1938). In both cases, however, it would 
be much too early for the supporters of Probation and similar non-institu- 

.tional methods to accept defeat, and the authors themselves emphasise 
that much more detailed research into the working of the various methods 
of treatment is necessary, research which, as we are glad to hear, is already 
beginning. Nevertheless, even from the present study certain associations 
between personality types and the prospects of the various methods of 
treatment seem to emerge. It was found, for instance, that offenders of 
the solitary type responded better to Probation than to institutional treat- 
ment, whereás the opposite was true of offenders with deep-rooted feelings 
of insecurity created by their early environment. 

The numerous correlationships worked out between the personalities 
and environment of the offenders and their behaviour during and after 

peno-correctional treatment could be used for the construction of Predic- 
~ tion Tables. Ever since the publication of the earliest Glueck studies and 
the almost simultaneous investigations of Burgess, Vold, Monachesi and 
others, American penologists have realised the great practical significance 
of their work for the administration of criminal justice. As a consequence 
much time and thought have been devoted to the working out and improve- 
ment of predictive devices intended to assist the Courts in their task of 
finding the most suitable methods of treatment. The idea itself is simple 
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enough and must appear convincing to anybody except the most extreme 
representative of the "pure art” theory. If we know the individual and 
.environmental conditions and the behaviour of a large body of offenders 
. Over a considerable span of time, we are able to select those conditions 
. Which are most frequently related to certain types of behaviour and can 
devise Prediction Tables of a fairly general applicability. In the present 
Study, out of sixty-three factors in the family and personal history of the 
delinquents and their behaviour during each particular form of treatment 
five-factors which showed the highest symptomatic value and about which 
information could be most easily obtained (birthplace of father, discipline 
by father, discipline by mother, school retardation, school misconduct) 
were chosén, for instance, in order to construct a Prediction Table for the 
likely behaviour of an offender during "straight Probation." Other factors 
showed the highest predictive value for institutional methods of treatment. 
In all, eleven different Prediction Tables had to be constructed. The total 
number of factors employed is, however, not large, since some of them 
could be used in several tables. The authors claim, therefore, that the 
collection of the necessary information would not require more time than 
is at present needed for the usual report of a Probation Officer, and that on 
the basis of this information each offender could be scored in a few minutes, 
which may seem somewhat over-optimistic. In a special chapter it is 
shown how the Courts had actually dealt with certain offenders and how 
differently they might have been treated according to the Prediction 
Tables. In order to avoid possible misconceptions it should be mentioned, 
however, that the authors are particularly anxious to make it clear that 
their Tables are in no way intended to be used as the only basis of the 
sentencing policy of the Courts. “A prediction table is, after all, only an 


` * instrument for the court's use, but it has, at least, a rational foundation, 


and is not the result of vague notions about the presumably deterrent 
effect of this or that form of punishment, or a whim of the moment on the 
part of some judge, based on largely irrelevant but seemingly significant 
considerations—not to speak of pressure on the court for leniency or 
Severity in a given case” (p. 217), and “If the business of criminal justice 
is to be a scientific work of segregating the incurable and, as early as 
possible, reforming and rehabilitating those offenders who are capable of 
entering legitimately upon life in society, the attitude of those who carry 
-on the affairs of justice must be that of scientists, not of persons who see 
the criminal simply in terms of 'leniency' and 'severity' of punishment, 
"And a ‘scientific attitude’ without requisite equipment in the biologic and 
“social sciences is of little value” (p. 273). 
Scéptics may be inclined to say that, after all, every criminal Court, as 
a matter of course, pays attention to those factors upon which the Predic- 
tion Tables are based. They overlook the fundamental differences between 
casual, unsystematic, and unchecked personal observations and the 
accomplished machinery envisaged by the Gluecks. On the other hand, 
even those who unhesitatingly accept the need for more rational and 
scientific methods may have to admit that, in spite of the admirable 
pioneer work done by the authors, the factual material at their disposal 
does not yet seem throughout adequate. Their samples are still too small 
to be regarded as truly representative, and similar.considerations apply to 
the facts upon which their judgment of success or failure of the various 
methods of treatment depends. Whether an individual offender will 
respond to Probation rather than to one of the different types of institu- 
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tional treatment can sometimes not be finally decided on the basis of.one 
-~or even two experiments with these methods, because of the decisive 
influence of personal factors. Where one Probation Officer fails another 
may succeed. However, these are difficulties of which the authors them- 


selves are no doubt fully aware (see, for instance, pp. 149-50), and which "A 


can in no way detract from the potential value of their work. The more 
clearly we realize these potentialities for the future administration of 
criminal justice the stronger will be our desire to see similar studies oné 
day undertaken in this country. That the methods and results ‘of, the 
_ authors will be applicable outside the U.S.A. only with certain modifications S 
goes without saying. 

: HERMANN MANNHEIM. 


THE INTERNATIONAL LAW OF JOHN MARSHALL. A Study of First 
Principles. By BENJAMIN. MUNN ZIEGLER. Chapel Hill, The 
University of North Carolina Press, 1939. Price, $8.50. 


There has probably never been a judge whose contribution towards ' 
the development of international law was greater than that. of Chief Justice 
Marshall. During Marshall’s term of office (1801-1835) the young Republic 
of the United States was confronted with many problems affecting inter- 
national relations. The Revolutionary and Napoleonic Wars, the struggle 
of the Spanish and Portuguese provinces in South America for independ- ' 
ence, the African Slave Trade, piracy, and other matters led to an unique 
opportunity of establishing the legal rules which the American nation 
was to follow and defend in years to come, an opportunity which Marshall 


' used to the greatest advantage: Of the 1,215 cases decided by the Supreme ` 


Court during his term, 195 involved questions of international law, and in 
80 of them he delivered the opinion of the Court. Although international 
lawyers have always been aware of the debt they owe to Marshall's creative 
genius, Professor Ziegler may justly claim to be the first who adequately 
acknowledges it. His interesting and useful book is almost a treatise of 


international law based on Marshall's decisions. He shows that there is^ - 


hardly any topic of international law capable of discussion iri a municipal 
Court which has not been dealt with and influenced by Marshall. Professor 


Ziegler has now compiled a collection of these pronouncements in an -— 


attractive manner and thus provided ready access to one of the chief 
sources of modern international law. 
F. A. M. - 


IMPOSSIBILITY -OF PERFORMANCE. By R. G. McErmov, edited by 
GLANVILLE WILLIAMS. pp. xl and 255. Cambridge, at the University ' 
Press. Price 15s. net. 


I very much enjoyed reading this book. Its theses are well-and abay 
argued; the author stands squarely for the positions which he has taken 
up; and he is quite ready to cross swords with law lords of the highest 
‘eminence. The result is a very stimulating piece of work. Actually I am 
not persuaded by his main argument which is based on a rigid sanctity of 
contract thesis, but one cannot but respect the fine common law tradition, 
which inspires it and which would certainly have appealed to lawyers. of 
the school of Parke, B. 

| Dr. McElroy has also been fortunate in having the collaboration of 


Dr. Glanville Williams who is directly responsible for a substantial part ~- l 
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of thé volume, and has clearly influenced the argument over much of the 
remainder. It seems however that they are not in agreement on all points 
. —see the interesting footnote at p. 391. 
` Dr. McElroy is not so much concerned to give an exposition of the law 
of impossibility of performance, though his book is more than adequate 
as such, as to analyse the bases upon which the law relating to this subject 
has been built up. In doing this he has focused attention upon the close 
connection which exists, or should exist, between impossibility of per- 
formance and failure of consideration, and in this, thinks Dr. Glanville 
Williams, lies his principal contribution to the jurisprudence of the subject. 
Where there is impossibility of performance it is usually the promisee who 
has a grievance and who brings proceedings for breach of contract. The 
Court is usually therefore concerned with the question of whether the 
promisor is excused. There has only seldom been any question of the 
promisor claiming to enforce the obligation, and in such cases—the 
' Coronation series are of course the best known—the Courts have, perhaps 
naturally, tended.to apply the same sort of considerations as those by 
which they have decided actions by the promisee, and have looked at the 
case from the point of view of impossibility of performance. 
` Dr. McElroy's view is that such cases can and ought to be dealt with 
quite shortly on the failure of consideration principle, and he shows that 
the Courts were in the process of applying the principle until in the 
Coronation cases they went off the rails. With the assistance of Dr. 
- Glanville Williams he has developed this thesis at some length in the two 
articles which have already appeared in this Review (vol. iv, p. 241 and 
vol. v, p. 1) and it is perhaps unnecessary to say more here than that the 
tide has set so strongly against this thesis, attractive though it is, that 
it may be doubted whether even the House of Lords can turn the flow. 
Dr. McElroy's other principal topic for discussion is the distinction 
which he draws between the Taylor v. Caldwell type of impossibility and 
the frustration type. The third type which arises from illegality is com- 
paratively simple. The principal problem in Taylor v. Caldwell to which 
Dr. McElroy very reasonably equates the cases depending on death and dis- 
ablement of the promisor is that of whether the implied term in the 
contract which in the given circumstances brings about its dissolution is 
to be regarded as a genuine reconstruction of the intention of the parties, 
or whether it is implied only as a result of a legal fiction. He argues very 
powerfully in support of the latter view and marshals the dicta in support 
of it. It must be confessed, however, that many of the judges who have 
used this phrase do not seem to have reflected very seriously as to what 
they meant by it and it is not possible to regard the matter as settled.! 
On the other hand Dr. McElroy regards the cases commonly referred 
to. under the head of commercial frustration as depending upon a term 
implied from the intention of the parties according to the ordinary rule 
.in the Moorcock, [1882) 14 P.D. 64. He shows that all the early cases 
under this head are carriage contracts where there was inordinate delay 
which frustrated the adventure. These were all cases where the promisor's 
promise of performance was limited by express exceptions; such as 


1 See my note on Constantine S.S. Line v. Imperial Smelting Corporation, 
[1941] 2 AILE.R. 45 in Vol. V, p. 141 of this Review. 

* He argues that commercial frustration is properly confined to cases of 
inordinate delay. Historically the doctrine no doubt originated in delay, but to 
deny it any further growth seems to me altogether foreign to the spirit of the law. 
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‘perils of the seas," and it was considered necessary to imply a term that 
if the performance was unduly delayed by reason of such exception it 
should no longer be obligatory. He even argues that in a “straight” 
contract without exceptions it is not possible to imply any term of the 
sort, since the parties must be presumed to have intended that the promise 
should be performed at all events. There may be some justification for 
this view in the earlier cases, but the whole tendency of the present century. 
is against it, and Dr. McElroy is forced to admit that the weight of the 
dicta in the House of Lords is against his view. - 

The cases decided during the last war, of course, went most, if not the 
whole, of the way to establishing that impossibility of performance rests 
on a common basis whatever the cause which induces it. It is a niore likely 
reading of these cases that the law lords were deliberately seeking to 
establish the common basis than that they were unable to understand 
Jackson v. Union Marine Insurance Co. (1874), L.R. 10 C.P. 125. Dr. 
McElroy’s view of the law is indeed founded upon a static, rigid conception 
of sanctity of contract, and it is not easy to see how it can survive the 
recent decision in Constantine S.S. Line v. Imperial Smelting Corporation, 
[1941] 2 AI. E.R..165. 

Although it is almost equally difficult to support on the case there is 
much more to be said in favour of Dr. McElroy's contention that super- 
vening impossibility should not be regarded as ipso facto terminating the 
contract. Where there is illegality or physical destruction this. must no 
doubt be so, but in the commercial frustration type of case there is a great 
deal to be said'on practical grounds for regarding the impossibility as 
giving a right to avoid rather than as affecting an avoidance. It may 
occasionally happen that the promisee wishes to have the contract per- 
formed, as indeed happened in Tamplin’s Case, [1916] 2 A.C. 397 and 
there is much to be said for allowing him to have it—one suspects indeed 
that it was a feeling that it would be just to allow the charterer to have . 
performance which led to the decision in Tamplin’s Case. i.e. that there 
was in fact no frustration. Here again however the argument is all but - 
concluded by weighty dicta of very eminent law lords, as Lord Sumner i in 
Bank Line v. Capel, [1919] A.C. 435 at p. 458. 

The above are some of the more interesting topics which Drs. McElroy 
and Glanville Williams discuss, but they are naturally far from exhausting 
the whole range of their work. 

A few points of detail may be referred to. At p. 26 Dr. McElroy falls. ` 
into the error of equating delivery with the passing of the property under 
a contract for the sale of goods, It is elementary that the property on a 
contract for the sale of specific goods usually passes at the time of the 
contract, and if the goods perish before the time for delivery the loss falls 
on the buyer. S. 7 of the Sale-of Goods Act, 1893, deals only with the less 
common case where the risk does not pass to the buyer at the time the 
contract is made. 

On p. 193 appears the statement “the amount of demurrage which the 
shipowner would have to pay’—shipowner is presumably a slip for 
charterer. R.S. T. C. 


THE PATTERN OF COMPETITION. By Watton H. HAMILTON. Columbia 
University Press: Humphrey Milford (English Publishers). 8s. 6d. 


This book is one of a series published by the Department of Economics 
of Columbia University in which distinguished American scholars have . 
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attempted to summarise the recent work in their respective fields. The 
. Pattern of Competition is addressed primarily to the general reader! the 
economist will be mainly interested in the potentialities of the legal system 
in reinforcing economic ''laws," whilst the lawyer will perhaps be chiefly 
. concerned with the complexities and intricacies of the economic pattern 
with which he is expected to deal. 

Professor Hamilton explains in his preface that his “intent is to reveal 
something of how competition operates and the difficulties which its 
regulation is up against.’’ The first section of his book could not easily 
be improved upon. Concisely and convincingly he gives us the outline of 
the historical development of the competitive system: “A culmination 
of countless expediencies’’ which grew up in response to the changing 
technique of production. As the division of labour increased and factory 
industry became more general, market prices were seen to be the natural 
regulators of the national economy. On this basis there was formulated 
an economic theory of “a competitive order of economic forces acting of 
themselves and by themselves." On the same basis competition was 
equipped with a legal superstructure involving the sanctity of private 
property, liberty of contract, the pursuit of gain and freedom of trade. 
For a time social practices moved to the pattern of economic theory but 
the theorists had apparently overlooked the dynamics of social development 
. and soon their symmetry bore little resemblance to economic reality. 

'The second and longest section of the book is devoted to a more des- 
criptive treatment of the way in which particular industries! have deviated 
from the straight and narrow path of competition. Professor Hamilton 
presents no general system labelled “imperfect competition," but is con- 
cerned with the actualities of the industrial structure of modern society. 
Historical circumstances and the technical conditions of supply or demand 
have determined the final form of a nation's industries. The dictates of 

. fashion (i.e. the peculiarities of demand) have prevented the standardisa- 
tion and capitalisation of the dress industry. Cotton seed, involving joint 
products, has evolved its own unique economic structure and the possibili- 
ties of vertical integration in the milk industry have ''almost obliterated 
the competitive pattern." Reality is neither black nor white, neither purely 
competitive nor wholly monopolistic. ‘‘The tightest of trades has its 
zones of competition; a widely competitive industry may have its points 
of constriction.'' y 

It is not perhaps in itself important that reality should have become so 
different from the abstract pattern. What is significant is that it is the 
consequences of competition which provide the social, moral and economic 
justification for private property, liberty of contract and freedom of trade. 
It is under competitive conditions that scarce means are distributed be- 
tween alternative ends so as to maximise satisfaction—that, at least, is 
the contention of the orthodox economist. For this reason irregularities 
in the competitive system are not socially beneficial. 

The dangers of this situation were appreciated by American society 
in the last decades of the nineteenth century and Professor Hamilton 
devotes his third section to an examination of the attempts made by 
Congress to use legal methods to restore ‘‘the pattern of competition." 
The law was obviously uncomfortable in strange surroundings. Only 
slowly did the Sherman Act recover from the paralysis with which it was 


1 Professor Hamilton writes of American industry but his remarks are not 
trelevant to the conditions in this country during the last half-century. 
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born. Congress passed the anti-trust làws but was unaware of the gravity 
of the economic malady from which society suffered and the Jaw could not 
perform the major operation that was called for with the 100,000 dollars 
which was allit was given. The sad and well-known tale of the working 
of the Sherman Act.is retold with considerable pungency. A legal attack . 
prompted a legal defénce. The Trust became a '' gentlemen's agreement," 
and the Trade Unionist, being no gentleman, bore the brunt of the accel 

onslaught. í 

The most interesting, the most constructive, and the only ally eon- 
troversial portion of Professor Hamilton's book is compressed into the 
fifteen pages of the final section. The irregularities of the competitive 
pattern have been illustrated and the failure of the intervention of the law 
admitted: The author is now concerned to investigate whether in fact 
it is not possible to make more effective use of the legal system. 

We agree, of course, that any anti-trust movement should be adequately ` 
financed and adequately informed and we concede that to make the 
restraint of trade a “wrong against the national economy” instead of a 
"crime against the state" would seem appropriate. More dubious is the 
suggestion for raising the penalties for breach of the law. Professor 
Hamilton does not, however, make it clear whether anti-trust is to be a 
movement in which the resources of the law are to assist in maintaining 
the competitive pattern, with the willing co-operation of business men, 
against the inherent tendency of modern industry towards monopoly or 
whether legal machinery is to be used to deter and punish those who 
wittingly filch monopoly profits from the wealth of society. Presumably 
any anti-trust movement should do both, but the legal machinery required 
for undertaking two such different tasks could hardly be the same. And 
if, in the first case the technical conditions of modern industry do tend 
towards combination and integration we wonder whether the law can 
ever force industry to conform to the competitive pattern and, in the 
second case, if individuals are intent on private gain at the public expensé 
and if the possibilities of so acting exist, we wonder whether it is within 
the powers of beaven or earth or the law to stop them. 

The Patiern of Competition reads well, but it is nevertheless a depressing 
book. For this the author is not entirely to blame. It was written pre- 
sumably in the Spring or Summer of 1940, when America was busily 
engaged in buying her way out of the war and when the fall of France 
had only recently served to withdraw the word “phoney” from the 
vocabulary of the European commentator. In the months that have since 
elapsed the eyes of layman and specialist alike (in this country and we 
suspect in America also) have turned to broader horizons. It is depressing 
to be brought back to the narrow compass with which Professor Hamilton 
` is concerned; to contemplate that when the guns cease to fire the Allied 
Nations must busy themselves with the creation of a legal apparatus to 
support an economy which seems patently unsuited to the technical 
conditions of twentieth century industry and which for too long has been 
associated with poverty and overproduction, unemployment and overwork. 

It has, of course, occurred to Professor Hamilton that competition 
may be an interlude—‘‘a lull between ages of unlike authority” as he 
chooses to put it—but he is not anxious to bury the body. Rather with 
the aid of the lawyer he is concerned to squeeze from it the last drop of 
blood. Considering the sordid nature of,his task, he performs it with 
considerable elegance and dexterity. Joan FREEMAN. 
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A PRACTICAL EPITOME OF THE DEATH DUTIES. By Davip 
: Harrison, LL.D., of the Estate Duty Office, London. Sweet & 
Maxwell, Ltd. pp. xxviii and 348 (Ind. 45). 21s. net. 


This admirable work is intended for the busy practitioner, for whom 
. indeed it is specifically written; it is emphatically not a work for students, 
who will find Death Duties for Students, reviewed at 3 M.L.R. 254, more 
within their mental reach. The law relating to Death Duties is at once 
the most abstruse, recondite and intricate of our revenue laws, not only 
by reason of the very nature of the subject but also because, unlike the 
other main tax under the charge of the Commissioners of Inland Revenue 
—the Income Tax—there has been no Consolidation Act, and the statutory 
law on the subject has to be extracted from a long series of Finance Acts 
dating back half a century to that of 1894, as regards Estate Duty, and a 
hundred years earlier to the Legacy Duty Act, 1796, as respects that duty. 
The writer of a book, legal or otherwise, cannot legitimately be criticised 
for not doing what he has deliberately not set out to do,-e.g. in Dr. Har- 
rison’s case, to abstain from setting out the sections of the relevant statutes 
in extenso. The more important sections are, however, quoted verbatim 
in the text where they seem in point, but to the reviewer it seems that this 
ill accords with the method that the learned author has adopted in dealing 
with his subject, viz. that of the narrative text. Where this method is 
adopted, it seems preferable to set out the whole of the statutory law at 
the end of the text or, if considerations of space are paramount, to set out 
there those sections it is desired to quote verbatim-——referring the reader 
thereto by footnotes in the text: an excellent example of how this would 
work is to be found in Konstam’s The Law of Income Tax. 

The work is clearly that of an expert, as is only to be expected from 
Dr. Harrison’s official position, though he makes it clear that the views 
expressed are not “official.” His endeavour, and a not unsuccessful one, 


'. has been to eschew all detail as much as possible and to concentrate on 


the main principles of the various duties and their practical application. 
The. work comprises the three cognate duties, Estate Duty, Legacy Duty, 
and Succession Duty, and it is in regard to the first-named that one misses 
most the setting-out of the whole of the relevant part of the Finance Act, 
1894, which is still the keystone of the Estate Duty. 

The work is roughly divided into two main parts, one dealing with 
Estate Duty and the other with the Legacy and Succession Duties: the 
former part is subdivided into six chapters which deal with “Property 
Passing and Benefits Arising,” “Exemptions, Reliefs, etc.,’’ “Rates of 
Duty,” “Valuation, Assessment, etc., of Property,” ‘‘ Accountable Persons'' 

-and ''Certificates" ; the learned author is particularly to be commended 
upon the clarity with which he has dealt with the topics comprised in the 
first two chapters. Throughout the work, he has admirably interwoven 
into his text references to, and quotations from, case law. In dealing, 

. however, with recent decisions on the operation of Estate Duty on dis- 
- cretionary trusts, viz. Scott v. Inland Revenue [1937], A.C. 174, and 
Burrell v. Attorney-General [1937] A.C. 286, one would have appreciated 

a reference to the excellent note on these two cases at 53 L.Q.R. 267/8. 

In conclusion, Dr. Harrison must be congratulated on a very full and 


^". informative index, the absence of which so often mars the value of similar 


' works for the busy practitioner—who will be well advised to add this 


- book to his library. A.F 
. FARNSWORTH. 
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THE PRISON COMMUNITY. By DONALD CrLEMMER. The Christopher 
Publishing House, Boston, U.S.A., 1940. Pp. xi and 341. Price, . 


$4.00. 


The author of this book is a sociologist who was employed as such for 
nearly a decade in a large prison in the State of Illinois, a prison which : 
he regards as fairly typical of American penal institutions—the “ Middle- 
town" of American prisons, or ‘‘just another place where men do time.’ 
The book itself, however, is definitely not "just another book- about 
prisons. " [t represents a new type. Up to now, we have had books on 
prison administration and prison life written either by ex-prisoners or 
prison officials, giving nothing but their personal views, or by outsiders 
with such limited knowledge of the subject as can be gained by occasional 
-brief visits. This is perhaps the first attempt on the part of a trained 
observer with a long and intimate first-hand experience to study prison 
: life under sociological aspects, ie. to analyse the ‘‘culture,’’ the social 
structure and the social relationships within the prison community. To 
judge from his methodological account, the author seems admirably 
equipped for his task, especially as his duties were not confined to the 
Sociological side but included psychological work such as intelligence 
testing and many activities which brought him in close contact with every 
aspect of prison life. Years of experience in two other perial institutions 
and continued observation of discharged inmates provided additional 
insight. Of special value is the inclusion of a considerable number of 
essays, letters, and answers to questionnaires by the inmates themselves. 
The idea that prison has its social organisation, quite independent of its 
official administration, is by no means new. It was, in fact, expressed . 
fifty years ago by Raymond Saleilles and has been stressed by most of 
our ex-prisoner authors, but it was left to Mr. Clemmer to study it on 
scientific lines. 

Clearly, the effect of imprisonment on the social behaviour of the 
inmates cannot be examined without adequate knowledge of their prévious 
social histories. In his introductory chapters the author deséribes in detail 
the districts from where most of the 2,300 inmates come, age, race, nation- 
ality, physique, intelligence, occupational and marital status, previous 
convictions and the crimes for which they were sent to the institution. 
The data given are, generally speaking, in accord with the existing body 
of information on the characteristics of the American criminal. Those 
who may, at first, feel shocked at the high rate of mental deficiency (21:2 
per cent below an I.Q. of 70) will soon arrive at a more balanced inter- 
pretation when they learn that the figure for the army draft was almost 
the same. There is the usual high percentage of individuals from broken 
homes, and the author, without offering an opinion as to the significance 
of the broken home as a causative factor in crime, definitely asserts that 
the resulting lack of family ties greatly affects the ‘‘ prison culture." There 
follows a description of the prison itself which shows at least some of the 
characteristics of an American “maximum security prison," as machine 
guns, tear and gas grenades, etc. The warden is appointed on a purely 
political basis, and most of the other members of the staff, too, reach their 
positions through political channels, in other words, an “ unbridled spoils 
system” is in force. As the author explains, this system seems to have | 
done a lot of good in the years 1932-33 when, as a consequence of the econ- 
omic depression, many young and efficient men could be appointed in 
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place of the old type of job-holder who under a different system would 
. have been irremovable. The prisoners’ reactions to this method of appoint- 
ment can be gathered from a remark in an inmate’s essay on the work of 
the prison chaplain: “His job is political, and like all political appointees 
. he ‘passes the buck’ to the other man who usually passes it on to the 
next." The author recognises, however, that besides the political one there 
are many other staff problems that have to be faced. ‘‘The personality 
problems of employees in prison may be quite as serious as those of the 
imates. . . . For the betterment of society both need to be controlled.” 
The training which these “ prison guards” receive seems entirely inade- 
quate. No wonder, then, that ‘‘ less than five per cent of the employees 
ever consider the reformative aspect." Another distinctly bad feature is 
the overcrowding which necessitates the keeping of two prisoners is one 
cell, and this in an institution where the number of sexually abnormal 

r '"quasi-abnormal" men is estimated at 40 per cent (p. 257). Ina 
chapter on ‘‘Sexual Patterns in the Prison Culture" the effect of this 
system on individual inmates is clearly shown. 

The prison receives men with fixed as well as men with indeterminate 
sentences, an important point to which perhaps too little attention is 
paid ‘by the author. It might have been particularly revealing to collect 
some systematic observations on the effect of indeterminate sentences on 
the minds and behaviour of inmates; instead, we are allowed only a few 
occasional glimpses in this direction. - 

The central theme of the book is that “prison is a highly complex 
community in which the social processes, to an extent, vary with those 
found in a free community." This theme is discussed in a number of 
chapters on social relations, social groups, leadership phenomena, social 
controls, social implications of work and leisure. That criminals and 
prisoners are just as class-conscious as any other social group and show 
similar stratifications is well-known. There is hardly a single writer on 
these subjects who would fail to point out that professional thieves do not 
mix with amateurs or sexual offenders. Our author distinguishes the élite, 
the middle class and the ‘‘ hoosiers,’’ he admits, however, that the resulting 
social stratification is neither very strict nor very conscious. More im- 
portant than this class division, and in fact second in importance only to 
the cleavage between officers and inmates, is the formation of social groups 
in prison, and it was the author’s special aim to ascertain whether in a 
community of this kind the formation of primary groups is possible, i.e. 
of groups showing a highly integrated person to person relationship. To 
quote a few of his findings, it appeared that 18 per cent of the inmates 
belonged to such primary and another 40 per cent to ‘‘semi-primary”’ 
groups, that with increasing length of stay in prison the desire to belong 
to a group tended to weaken, and that serious and highly “criminalistic”? 
offenders were more inclined to join a group than men imprisoned for 
éither very trivial or very serious offences. An investigation of the leader- 
ship phenomenon showed that the type of leader to be found in prison 
differed from the leader type in free communities. None of the “leaders” 
of these groups had, before their incarceration, been leaders in any kind 
of organisation other than of a criminal character. On the other hand, to 
quote a remark by an inmate: “Would any of these men (sc. historical 
heroes: Napoleon, Alexander, Washington, Cromwell) be recognised as 
a leader in one of our modern prisons? I think not. . . . The average 
prison leader has no vision, little wisdom, an insatiable desire for notoriety, 
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enlarged adrenal glands and only a trace of thyroids.’’ No expert statement 
is made about Hitler's prospects of becoming a recognised leader im an * 
American prison community. Social ideals and purposes do exist among 
prisoners, but they are often different from those outside. That society 
_and its representatives are the prisoner's natural enemies and that no - 
prisoner should ever be helpful to an officer or talk to him, except on 
business, is an essential part of the unwritten Prison Code:built up by 
generations of law-breakers. Again, this is common knowledge, but the 
author shows the considerable differences in responding to the Code that 
exist in actual practice, differences due partly to the conflict between the 
contents of the Code and previous standards of behaviour and partly to 
the fact that many prisoners are unable to be faithful even to their own 
Code. In prison, there is “no consensus for a common goal," which helps 
to explain why prison riots are not much more frequent. Among the pris- 
oners consulted by the author there was no unanimity, for instance, on 
such questions as whether stealing from inmates, which is of course strictly 
prohibited by the Code, was in fact of frequent occurrence. To make the 
confusion still worse, some rules of the Prison Code are rather complicated.. 
It is allowed, for instance, to steal state property in prison, not, however, 
` to sell the stolen articles. < 
Although the author states that in this prison idleness has not beén 
so widespread as in other American prisons he admits that there has not ' 
been enough work to go round and that in important workshops the men : 
are idle between 50 and 60 per cent of the time. He is, however, not 
particularly concerned about this state of affairs and the consequent lack 
of vocational training as—contrary to the predominant view—he does not 
believe in the reformative value of prison labour. Much more important 
is, in his opinion, the question of how the prisoner spends his leisure: 
"One of the big problems in the future of America, as technocracy increases, 
will be the problem of leisure time. If we can-teach our inmates enjoyable 
and socialised methods of spending their leisure time, it is possible that, 
as new values replace the old, ex-convicts will less frequently engage in 
crime. As for work placement in this machine age, we inust inculcate a 
doctrine in prisoners that most of them cannot expect to be highly successful 
as workers. . . . Most of them must be taught that their basic satisfac- 
tions in life are not to be found in the field of work, but in the field of 
leisure-time activities. . . .' Surely, this is a rather unconventional 
theory with which many prison administrators will disagree, but-it is 
worthy of serious consideration. It might even help to overcome the old 
fear, reiterated by recent writers, that educational progress will necessarily 
lead to a still more intense feeling of frustration among the masses for 
whom not enough skilled. work will be available... At present, as the 
author shows in an instructive but rather depressing chapter on “The . 
Social Implications of Leisure Time,” leisure-time facilities are still sadly - 
inadequate in this prison. Efforts to improve them must of course be 
seriously handicapped by the evil “leisure-time heritages” which -the 
prisoners carry with them. The author calculates that ''leisure-time"' 
occupies about 44 per cent of the prisoners' waking hours and that only 
4 per cent of the total spare time is spent in “collective, recreation.’’ 
The latter is mainly of the “ spectatoritis'' type only too common in English 
prisons as well, “twenty men participate and the other 2,300 sit down 
1- See the review of Mr. Rhodes’ ‘‘ The Criminals We Deserve,” in 3 M.L.R. 84. 
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and look on." Equally gloomy is the account given of the state of the 
. prison library; by comparison, English prisons seem to be distinctly 
superior in this respect. The prison school, as usual in U.S.A., has its 
special superintendent and inmate teachers, the English system of using 
. the services of honorary teachers from outside being unknown. The ideal 
might be a combination of both systems. 

, In the final chapter an attempt is made to assess the extent of assimila- 
tion or," prisonisation"' that takes place among inmates, partly by drawing 
- up a.scheme of factors favouring such a process and partly by giving the 
histories of a number of prisoners. Nothing seems to be more conducive 
to high-grade prisonisation than .the loss of outside contacts and the 
imposition of a very long sentence. The whole question is of practical 
significance because those who show a high degree of prisonisation are, as 
a rule, most likely to return to crime. Among the hundreds of prisoners 
with whom the author had become closely acquainted those who reformed 
were either men who should never have been sent to prison at all or men 
whose prisonisation had been only very slight. There are, however, some 
exceptional individuals with long sentences who undergo a “cycle of 
prisonisation," experiencing a peak period during the intermediate stage 
of their term but recovering towards the end by extricating themselves 
from the harmful effect of group ties, by taking up new studies and making 
plans for a new life. This is not the place for a detailed comparison between 
the author’s scheme of predictability, based upon the conception of 
prisonisation, and that used by the Glueck’s, to which reference is made 
in another review. : 

Simultaneously with Mr. Clemmer's study a fascinating book was 
published in this country, written by a man who had just served more 
than twelve years in English prisons on a life sentence. The writer, Jim 
Phelan, an intelligent observer and gifted novelist, suffers from an excep- 
tionally strong contempt for ‘‘ penologists,"" and an equally profound respect 
for "psychologists." His obsession prevents him from realising that these 
two may occasionally be identical. How he would classify the author of 
The Prison Community is.difficult to guess. One cannot, however, overlook 
the close- harmony which exists between many of his findings and those of 
the American investigator. Space forbids to prove this in detail. All we 
can do is to express our satisfaction that modern penology, this strange 
““ science’ with no foundation of facts,” this “ quasi-science which is un- 
known and uncategorized, e.g. in the British Museum Library,’’ which is 
. produced by men who *' do not even begin to comprehend a few elementary 
things about jails,’’ somehow contrives to obtain accurate results which 
bear out the statements of men with first-hand experience of prison life. 

a HERMANN MANNHEIM. 


SOLVING LABOUR PROBLEMS IN AUSTRALIA. By ORWELL DE 
R. FoENANDER, LL.M. Introduction by ProrEssor D. B. CỌPLAND. 
Melbourne University Press. London: Humphrey Milford. 1941. 
xxxv and 168 pp. 15s. net. i 


Australia has been a fruitful field for economic experiment, particularly 
in the sphere of industrial relations. 

- Mr. Foenander has already given us in his Toward Industrial Peace in 
Australia (reviewed by Julius Stone in 2 the Mopern Law REVIEW, 249) 
an account of the service rendered by the Commonwealth Court of Con- 
ciliation and Arbitration. The present volume can best be considered as 
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a companion to his earlier work and consists of a series of essays bringing 
the position up to date. 

Emphasis is laid on the fact that the Court is something more than an 
industrial tribunal. Actually it fulfils the function of an agent of economic 
control and, as such, has assumed a position of increasing importance in . 
the economic system of Australia. This is due to the fact that although 
‘legal problems have tended to become less important, economic problems 
have become more important." 

The practical aspects of the work of the Court in the sphere of industrial . 
relations are illustrated by reference to the pastoral and coal mining 
industries, both of which occupy important places in the economy of 
Australia. The author uses each of these two industries to illustrate the 
methods adopted by the Court in dealing with a single industry but in 
actual practice it would appear that the final decision of the Court is 
arrived at by considering many factors, e.g. the special capacity of the 
industry to pay rates above the basic rates: the detailed problems of 
fixing wages for the different grades of workers within the industry. 

The book is carefully written and is invaluable to the students of 
industrial relations. This value is derived from the detailed description of 
the subject, and from the many suggestions as to the lines along which 
ïurther study could be profitably undertaken. 

However, there are several matters with which he does not deal 
adequately. In any legal system in which judicial interpretation plays a 
fundamental part one of the functions of the judge is to select from several 
judicial precedents that which is most apposite to the case under con- 
sideration and on this selection he will base his ultimate decision. It is 
appreciated that in this selection both the social background and the 
social philosophy of the judge must have a determining influence. How 
much more vital then are these influences on the judges of an Industrial 
Court the decisions of whom will affect directly the lives of (numerically) 
the most important class in any community? Thus in connection with the 
Commonwealth Court of Conciliation and Arbitration of Australia, some 
mention of the social background and the social philosophy of the judges 
would prove invaluable in appreciating the true significance of their 
decisions. It might be argued that such information would be difficult to 
present but it cannot be denied that its inclusion could not be logically 
avoided in any work dealing with such an important legal and social 
institution. 

A. H. THOMAS. 





